United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 




On. August |3, 1940, fetipullM^a^aMtfcj ni^i 
correcting and flying WRIB^ Se« 

f 7 ^advertence, (Supplemental matter not require! 
to be printed*) 4 


0 A 
















United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1939. 

No. 7462 


JOHN F. MORAN, RECEIVER, THE PRUDENTIAL 

BANK, APPELLANT, 

VS. 

JAMES A. COBB, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 


INDEX. 

Original 


Caption. A. 

Agreed statement on appeal pursuant to Rule 76 of the 

rules of civil procedure . 1 

Statement of the case .... 1 

Findings of fact and conclusions of law and judg¬ 
ment appealed from . 10 

Findings of fact . 10 

Conclusions of law .. 14 

Notice of appeal . 15 

Points relied on by the appellant . 15 

Agreement of counsel as to essential facts on appeal. 16 

Approval of statement by Justice Bailey . 16 

Clerk's certificate . 17 


Print 

1 

1 

1 

9 

9 

12 

13 

14 
14 

14 

15 


9—2951 
















United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

At Law No. 87,841 

John F. Moran, Receiver, The Prudential Bank Plaintiff, 

vs. 

James A. Cobb Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Endorsed: Filed Jun 30 1939 

In the District Court of the United States for the District 

of Columbia 

At Law No. 87,841 

John F. Moran, Receiver, The Prudential Bank Plaintiff, 

vs. 

James A. Cobb Defendant. 

Agreed Statement on Appeal Pursuant to Rule 76 of the 

Rules of Civil Procedure 

Statement of the Case 

1. On March 17, 1936, the Comptroller of the Currency 
determined the Prudential Bank to be insolvent and ap¬ 
pointed the plaintiff, John F. Moran, Receiver thereof, 
pursuant to the provisions of Section 298, Title 5, of the 
D. C. Code, 1929, and Section 191, Title 12, U S C A. Said 
bank was incorporated in the State of Arizona November 
4, 1920, to carry on and conduct a general, commercial, 
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and savings bank business in the District of Columbia and 
elsewhere. Said bank, during July, 1923, established a 
banking house in the District of Columbia at premises 717 
Florida Avenue, N. W., Washington, D. C., where it con¬ 
ducted a general banking business. It had a paid-up capi¬ 
tal of One Hundred Thousand Dollars ($100,000.00), con¬ 
sisting of five thousand (5,000) shares of the par value of 
Twenty Dollars ($20.00) per share. 

2. On March 17, 1936, the defendant, James A. Cobb, 
owned and held sixty (60) shares of the capital stock of 
said bank. 

3. On April 30, 1936, the Comptroller of the Currency 
made an assessment and requisition upon the stockholders 
of said bank, including the defendant, for One Hundred 

Thousand Dollars ($100,000.00) to be paid by an 
2 assessment of one hundred (100) percent of the 
par value of the shares of capital stock of said bank. 
Plaintiff made demand upon defendant for the pavment of 
a sum equal to the par value of the shares of capital stock 
of said bank owned by him, but said demand was refused 
by the defendant who has not paid to the plaintiff, on ac¬ 
count thereof, the sum of Twelve Hundred Dollars 
($1,200.00) or any part thereof. 

4. Thereafter on the 1st day of August, 1936, plaintiff 
instituted this suit to enforce the statutory liability of 
stockholders of said bank. 

5. At the time of the incorporation of said bank and 
thereafter the Constitution of the State of Arizona in Ar¬ 
ticle XIV, Section 11 thereof provided: 

“The shareholders or stockholders of every banking or 
insurance corporation or association shall be held individ¬ 
ually responsible, equally and ratably, and not one for an¬ 
other, for all contracts, debts and engagements of such cor¬ 
poration or association to the extent of the amount of their 
stock therein,, at the par value thereof, in addition to the 
amount invested in such shares of stock. ” 

6. The Arizona Constitution is silent as to a time limita¬ 
tion on the exercise of the right to demand and collect the 
constitutional stockholders’ liability and the matter was left 
to general law and to such action as the legislature of such 
state might take with reference thereto. In the revision of 
the Arizona laws in 1928, effective July 1, 1929, a statute of 
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limitations was enacted, being incorporated in Revised Stat¬ 
utes of Arizona, 1928, Chapter VTTI, Paragraph 227, as fol¬ 
lows : 

“227. STOCKHOLDERS’ LIABILITY. The Stock¬ 
holders of every bank shall be held individually responsible, 
equally and ratably, and not one for another, for all con¬ 
tracts, debts and engagements, of such corporation or as¬ 
sociation, to the extent of the amount of their stock therein, 
at the par value thereof, in addition to the amount 
3 invested in such shares or stock. In case of the dis¬ 
solution or liquidation of any bank, the constitu¬ 
tional and statutorv liabilitv of the stockholders must be 

* • 

enforced for the benefit of the creditors of such bank by 
the Superintendent of banks or by any Receiver. The ac¬ 
tion to enforce such liability shall be commenced within 
three (3) years after the closing of such bank, and may be 
commenced immediately upon the closing of the bank if in 
the judgment of the Superintendent or Receiver the assets 
of such bank are insufficient to meet its liabilities.” 

7. The Receiver’s cause of action is subject to the Ari¬ 
zona statute of limitations. Under the provisions of the 
Arizona statute an action to enforce the stockholders’ stat¬ 
utory double liability must be brought within three (3) 
years after the closing of the bank. 

8. On September 26, 1932, the Prudential Bank experi¬ 
enced financial difficulties, and on said date entered into 
the following contract with the Industrial Savings Bank of 
Washington, D. C.,: 

“1. The INDUSTRIAL SAVINGS BANK, of WASH¬ 
INGTON, D. C., herebv agrees to assume all of the liabili¬ 
ties of the PRUDENTIAL BANK, of WASHINGTON, 
D. C., to its depositors and other creditors, as shown by 
the books of the PRUDENTIAL BANK at the close of 
business September 26, 1932, except liabilities to share¬ 
holders on account of Capital Stock, Surplus, and Profits. 

“2. In consideration thereof, the PRUDENTIAL 
BANK, has executed in favor of the INDUSTRIAL SAV¬ 
INGS BANK its corporate note payable six months after 
date in the principal sum - of ($270,731.23) Two Hundred 
Seventy Thousand Seven Hundred Thirty One Dollars and 
Twenty Three Cents, and herebv agrees to assign, convey 
and transfer to the INDUSTRIAL SAVINGS BANK, as 
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security to the above-mentioned note, all of the assets being 
shown by the attached schedule, the same being of 

4 the book value of $376,161.15. 

“3. Directors of the PRUDENTIAL BANK also 
undertake to pledge with the INDUSTRIAL SAVINGS 
BANK a personal bond in the principal sum of $50,000.00 
as additional security to the note above referred to. 

“4. The INDUSTRIAL SAVINGS BANK hereby 
agrees to administer the assets so taken over as collateral, 
to the best interest of all concerned, collect and liquidate 
the same, with power to compromise for less than face 
value if in its judgment such course appears to be advisa¬ 
ble, and also to foreclose any part of said collateral by 
public or private sale at anv time, with or without notice to 
the PRUDENTIAL BANK, as the INDUSTRIAL SAV¬ 
INGS BANK in its judgment deems advisable, and after 
it shall have been reimbursed for all liabilities assumed, 
including interest thereon and expenses, it shall turn over 
the remaining assets, if any, to the liquidating agent of the 
PRUDENTIAL BANK for the benefit of the shareholders 
of that bank. 

“5. It is understood and agreed that nothing in this 
contract shall be construed to eliminate or affect the liabil¬ 
ity of the shareholders of the PRUDENTIAL BANK for 
its debts and obligations, including, specifically, their lia¬ 
bility for the payment of the aforesaid note of $270,731.23 
hereunder given. 

“6. The Industrial Savings Bank will perform such acts 
and execute such further instruments of transfer as may 
be necessary to effectuate the purposes of this contract. 

“Dated this 26 day of September, 1932. 

PRUDENTIAL BANK 
By JOHN R. HAWKINS 
President 

5 “Attest: 

EDWARD BAKER 
Cashier 

INDUSTRIAL SAVINGS BANK 

By W. H. C. BROWN 
* 1 Attest: President 

WALTER CARTER 
Ass’t Cashier 
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“ District of Columbia, ss: 

“On this 27th day of September, 1932, before me person¬ 
ally came W. H. C. Brown, to me known, -who being by me 
duly sworn, did depose and say: that he resides in the City 
of Washington, D. C.; that he is the president of the Indus¬ 
trial Savings Bank, the Corporation described in and which 
executed the foregoing instrument; that he knows the seal 
of said Corporation; that the seal affixed to the said instru¬ 
ment is such corporate seal; that it was so affixed by order 
of the Board of Directors of said Corporation, and that he 
signed his name thereto by like order. 

THOMAS H. PARKS, 

Notary Public, D. C. 

“District of Columbia ss: 

“On this 27th day of September, 1932, before me person¬ 
ally came John R. Hawkins, to me known, who being by me 
duly sworn, did depose and say: that he resides in the City 
of Washington, D. C.; that he is the president of the Pru¬ 
dential Bank, the Corporation described in and which exe¬ 
cuted the foregoing instrument, that he knows the seal of 
said Corporation; that the seal affixed to the said instru¬ 
ment is such corporate seal; that it was so affixed by 
6 order of the Board of Directors of said Corporation, 
and that he signed his name thereto by like order. 

THOMAS PARKS 

Notary Public 

“This Agreement Witnesseth: that Whereas the Indus¬ 
trial Savings Bank of Washington, D. C., has acquired the 
assets of the Prudential Bank of Washington, D. C., in con¬ 
sideration for the assumption of the liabilities of the Pru¬ 
dential Bank as shown by its books at the close of business 
September 26,1932, except liabilities to shareholders on ac¬ 
count of Capital, Surplus and Undivided Profits, and 

“Whereas the Prudential Bank has executed in favor of 
the Industrial Savings Bank its corporate note in the prin¬ 
cipal sum of Two Hundred Seventy Thousand seven hun¬ 
dred thirty one and 23/100 Dollars ($270,731.23) and has 
pledged as security therefor all of the assets of the Pruden¬ 
tial Bank, and, 
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“Whereas there is a possibility that the assets so pledged 
may not be sufficient to liquidate the note herein referred 
to, 

“Now, Therefore, in order to induce the Industrial Sav¬ 
ings Bank to assume the liabilities of the Prudential Bank, 
except liabilities to shareholders on account of Capital, 
Surplus and Undivided Profits, we, the undersigned, do 
hereby severally guarantee the Industrial Savings Bank, 
its successors and/or assigns to the extent of that part of 
the total amount of Fifty Thousand Dollars ($50,000.00) set 
opposite the respective names of the undersigned and sev¬ 
erally agree to pay to the Industrial Savings Bank, its suc¬ 
cessors and/or assigns at any time on demand after the ex¬ 
piration of six months from the date of the execution of 
this agreement. 

“In Witness Whereof we have hereunto placed our 
7 hands and seals this 26th day of September, 1932.” 


(Signature) 


(Amount) 

John R. Hawkins 

Seal 

$16,100.00 

Talley R. Holmes 

Seal 

3,500.00 

Edward Baker 

Seal 

3,500.00 

George G. Robinson 

Seal 

3 , 500:00 

James A. Cobb 

Seal 

3,500.00 

Wm. L. Board 

Seal 

3,500.00 

Allen F. Jackson 

Seal 

3,500.00 

Garnet C. Wilkinson 

Seal 

3,500.00 

Chas. E. Mitchell 

Seal 

3,500.00 

Janies D. Dowling 

Seal 

3,500.00 

Addison N. Seurlock 

Seal 

1,000.00 

Joseph H. Greene 

Seal 

500.00 

L. Melendez King 

Seal 

700.00 

Wm. H. Thompson 

Seal 

200.00 


Total. 

.. .$50,000.00 


“Assets of the Prudential Bank, Washington, D. C., 
which were taken over by the Industrial Savings Bank, 
Washington, D. C., as of the close of business September 
26,1932. 

Book Value 
114 665 98 
591 94 


Loans and Discounts 
Overdrafts 
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Other Bonds & Securities Owned 172 957 50 

Other Real Estate Owned 4 710 00 

Furniture & Fixtures 14 662 03 

Banking House 58 151 69 

Due from the Nat’l. City Bank, New York, N. Y. 997 61 

Due from Munsey Trust Co., Washington, D. C. 17413 

Cash 8 830 27 

Notes from the Nat’l. Credit Corp. 420 00 


$376 16115 

Additional Security for Note of $270,731.23, which repre- . 
sents the amount of the liabilities assumed 

Personal Bond of the Directors of the Prudential 

Bank $50,000 

Liabilities of the Prudential Bank, Washington, D. C. 
which were assumed by the Industrial Savings Bank, Wash¬ 
ington, D. C., as of the close of business September 26, 1932 

S Due to the U. S. Savings Bank, Wash¬ 


ington, D. C. 726 04 

Savings Deposits 8 229 00 

Commercial Deposits 73 605 66 

Christmas Savings, 1930 20 

Christmas Savings, 1931 82 25 

Christmas Savings, 1932 46 302 75 

Time Certificates 25 017 32 

Cashier’s Checks 1 486 97 

Certified Checks 1 791 71 

Bills Payable 113 164 43 

Expense Vouchers 63 90 

Purpose Club 26100 


$270 731 23 

Thereafter the Prudential Bank received no deposits, paid 
no depositors, made no loans, and did not engage in any 
of the usual banking functions, and only one directors’ 
and stockholders’ meeting was held by said bank subse¬ 
quent thereto, namely, in the month of December, 1932. 
The Prudential Bank paid no franchise taxes to the State 
of Arizona subsequent to September 26, 1932. 



8 


JOHN F. MORAN VS. JAMES A. COBB 


After September 26, 1932, Prudential had no banking 
house for the conduct of a banking business and all of its 
books and records were transferred to the banking house 
of the Industrial Savings Bank, located at 11th and U 
Streets, Washington, D. C., and in June, 1933, the premises 
occupied by Prudential as a banking house were sold. Pru¬ 
dential did not apply for a license to re-open and was not 
licensed to re-open after the President’s Proclamation of 
March 6, 1933, closing all banks. 

9. Thereafter Industrial Savings Bank continued as a 
going and operating bank until March 6, 1933, the date 
of the proclamation of the President of the United States. 
Said bank was closed on said date and thereafter was not 
licensed to operate and to conduct a banking business 
within the District of Columbia. Subsequently a con¬ 
servator and thereafter a receiver were appointed for said 
Industrial Savings Bank. 

10. After September 26, 1932, Industrial proceeded with 
the liquidation of Prudential’s assets which had been 
pledged with it and said liquidation was continued by the 
conservator, and the receiver, appointed by the Comptrol¬ 
ler of the Currency subsequent to the bank holiday 

9 proclaimed by the President on March 6, 1933, said 
Industrial Bank having failed to secure a license to 
re-open. 

11. Subsequent to plaintiff’s appointment, as Receiver, 
he advertised for creditors of Prudential to present their 
claims and 31 depositors presented claims aggregating ap¬ 
proximately $4,300.00 and the receiver of Industrial pre¬ 
sented 3 claims approximating $100,000.00. The only asset 
acquired by the plaintiff upon his appointment as receiver 
of Industrial was the stockholders double liability pro¬ 
vided for by the Arizona Constitution and Statutes, all 
other assets having been transferred to Industrial pursuant 
to the contract set forth in Paragraph 8 hereof, said In¬ 
dustrial having and treating said assets for the purposes 
outlined in said contract and pursuant to the terms thereof. 

12. The defendant contended that the Prudential Bank 
closed within the meaning of the Arizona Statutes on Sep¬ 
tember 26, 1932, and in any event on March 6, 1933, the 
date of the President’s Proclamation closing all banks sub¬ 
ject to being licensed to re-open; and, therefore, the in- 
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stant action was barred in that it was not commenced 
within 3 years after the closing of the bank as required by 
the Arizona Statute set forth in Paragraph 7 above. 

13. The Court’s findings of fact and conclusions of law 
sustained the defendant’s contention, and the Court held 
the instant action was barred by the statute of limitations. 

14. The only question presented is, “When did the bank 
close within the meaning of the Arizona Statute?” 

a. on September 26, 1932? 

b. On March 6, 1933? 

c. On March 17, 1936? 

10 Findings of Fact and Conclusions of Law and 
Judgment Appealed from 

Findings of Fact 

“I find the following to be the facts as a result of the 
trial of the above-entitled cause: 

“1. Plaintiff, John F. Moran, was appointed by the 
Comptroller of the Currency of the United States on March 
17, 1936, as Receiver of The Prudential Bank, hereinafter 
called Prudential. Said bank was incorporated in the 
State of Arizona November 4,1920, to carry on and conduct 
a general, commercial and savings bank business in the Dis¬ 
trict of Columbia and elsewhere. Said bank, during July, 
1923, established a banking house in the District of Co¬ 
lumbia at premises 717 Florida Avenue, N. W., Washing¬ 
ton, D. C., where it conducted a general banking business. 
It had a paid-up capital of One Hundred Thousand Dol¬ 
lars ($100,000.00), consisting of five thousand (5,000) 
shares of the par value of Twenty Dollars ($20.00) per 
share. 

“2. On September 26, 1932, the defendant, James A. 
Cobb, owned and held sixty (60) shares of the capital stock 
of said bank and still is the owner and holder thereof. 

“3. On April 30, 1936, the Comptroller of the Currency 
made an assessment and requisition upon the stockholders 
of said bank, including the defendant, for One Hundred 
Thousand Dollars ($100,000.00) to be paid by an assess¬ 
ment of one hundred (100) per cent of the par value of 
the shares of capital stock of said bank. Plaintiff made 
demand upon defendant for the payment of a sum equal 
to the par value of the shares of capital stock of said bank 
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owned by him, but said demand was refused by the de¬ 
fendant who has not paid to the plaintiff, on account 
thereof, the sum of Twelve Hundred Dollars ($1,200.00) 
or any part thereof. 

“4. Thereafter on the 1st day of August, 1936, 
11 plaintiff instituted this suit to enforce the statutory 
liability of stockholders of said bank. 

“5. At the time of the incorporation of said bank and 
thereafter the Constitution of the State of Arizona in Ar¬ 
ticle XIV, Section 11 thereof provided: 

“ ‘The shareholders or stockholders of every banking 
or insurance corporation or association shall be held in¬ 
dividually responsible, equally and ratably, and not one for 
another, for all contracts, debts and engagements of such 
corporation or association to the extent of the amount of 
their stock therein, at the par value thereof, in addition 
to the amount invested in such shares of stock.’ ” 

“6. The Arizona Constitution is silent as to a time limita¬ 
tion on the exercise of the right to demand and collect the 
constitutional stockholders’ liability and the matter was 
left to general law and to such action as the legislature of 
such state might take with reference thereto. In the re¬ 
vision of the Arizona law’s in 1928, effective July 1, 1929, 
a statute of limitations w’as enacted, being incorporated 
in revised Statutes of Arizona, 1928, Chapter VIII, Para¬ 
graph 227, as follows: 

“ ‘227. STOCKHOLDERS’ LIABILITY. The stock¬ 
holders of every bank shall be held individually responsible, 
equally and ratably, and not one for another, for all con¬ 
tracts, debts and engagements, of such corporation or asso¬ 
ciation, to the extent of the amount of their stock therein, 
at the par value thereof, in addition to the amount invested 
in such shares or stock. In case of the dissolution or liquida¬ 
tion of any bank, the constitutional and statutory liability 
of the stockholders must be enforced for the benefit of the 
creditors of such bank by the Superintendent of banks or 
by any Receiver. The action to enforce such liability shall 
be commenced within three (3) years after the closing of 
such bank, and may be commenced immediately upon the 
closing of the bank if in the judgment of the Superintendent 
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or Receiver the assets of such bank are insufficient to meet 
its liabilities.’ ” 

12 “7. The Receiver’s cause of action is subject to 
the Arizona statute of limitations. Under the pro¬ 
visions of the Arizona statute an action to enforce the 
stockholders’ statutory double liability must be brought 
within three (3) years after the closing of the bank and no 
action begun thereafter can be maintained in this Court. 

“8. The Prudential Bank closed its business and bank¬ 
ing house on September 26, 1932. Thereafter it did not 
continue to do a banking business and, within the meaning 
and intent of the aforesaid Arizona statute, said bank was 
closed on September 26, 1932. On said date it executed a 
contract with Industrial Savings Bank whereby it trans¬ 
ferred all of its assets to said Industrial Savings Bank 
which assumed all of the liabilities of said The Prudential 
Bank to its depositors and other creditors, except liabilities 
to shareholders, on account of capital stock, surplus and 
profits. Thereafter it possessed no banking house, con¬ 
ducted no banking business, received no deposits, paid no 
depositors, honored no withdrawals therefrom, made no 
loans and in no respect thereafter engaged in the usual 
functions of a going and operating bank. Thereafter only 
one directors and stockholders meeting of said The Pru¬ 
dential Bank was held in the month of December, 1932. 
Thereafter it paid no franchise taxes to the State of Ari¬ 
zona. 

“9. Thereafter Industrial Savings Bank continued as 
a going and operating bank until March 6, 1933, the date of 
the proclamation of the President of the United States. 
Said bank was closed on said date and received thereafter 
no license to operate and to conduct a banking business 
within the District of Columbia. Subsequently a conserva¬ 
tor and thereafter a receiver were appointed for said In¬ 
dustrial Savings Bank. 

“10. The effect of the President’s proclamation 

13 was to close all banks within the District of Colum¬ 
bia as for a conservatorship and thus to fix the 

rights of their depositors and other creditors at that time, 
subject to subsequent licensing. The Prudential Bank was, 
further within the intent and meaning of the aforesaid 
Paragraph 227 of Chaper VIII of the Revised Statutes of 
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Arizona, closed as the result of the President’s proclama¬ 
tion on March 6, 1933. Thereafter it received no license 
to re-open and to re-engage in a general banking business 
within the District of Columbia. 

“11. After September 26,1932, Industrial Savings Bank 
and subsequently its Receiver exercised dominion and con¬ 
trol over all of the assets of The Prudential Bank which 
had been delivered to Industrial Savings Bank on Septem¬ 
ber 26,1932, brought suit in his own name thereupon, made 
sales thereof and otherwise treated said assets as his own, 
co-mingling the same with the assets of Industrial Savings 
Bank, maintaining only a bookkeeping account entitled 
‘Prudential Liquidation Account.’ Thereafter another in¬ 
stitution, known as Industrial Bank of Washington, was 
formed and in connection therewith depositors in Indus¬ 
trial Savings Bank, including former Prudential Bank de¬ 
positors, were indiscriminately paid from said assets a 
dividend of thirty-five (35) per cent. 

“12. Shortly after the appointment of the ifiaintiff as 
Receiver, a suit was filed in this Court by John J. Doyle, 
Receiver of the Industrial Savings Bank, against the plain¬ 
tiff herein, which cause is pending and undetermined, seek¬ 
ing to recover an alleged deficiency. Thereafter the in¬ 
stant suit was filed. Plaintiff herein, since his appointment, 
has received no assets, has never administered any assets 
of The Prudential Bank and was appointed as such Re¬ 
ceiver after said bank had closed. 

14 “13. The present action is barred by the statute 

of limitations, the same not having been commenced 
within three (3) years from September 26, 1932, or within 
three (3) years from March 6, 1933.” 

JENNINGS BAILEY 
Justice 

Conclusions of Law 

“The Court concludes as a matter of law in the above- 
entitled cause as follows: 

“1. Plaintiff’s action is barred bv the statute of limita- 
tions, the same not having been commenced within three 
(3) years after the closing of The Prudential Bank on 
September 26,1932. The Receiver’s cause of action is sub- 
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ject to the Arizona statute of limitations contained in Re¬ 
vised Statutes of Arizona, Chapter VIII, Paragraph 227, 
effective July 1, 1929, providing: 

“ ‘The action to enforce such liability shall be commenced 
within three (3) years after the closing of such bank, and 
may be commenced immediately upon the closing of the 
bank if in the judgment of the Superintendent or Receiver 
the assets of such bank are insufficient to meet its liabili¬ 
ties.’ 

“2. The effect of the President’s proclamation was to 
close all of the banks as for a conservatorship and thus to 
fix the rights of their depositors and other creditors at 
that time, subject to subsequent licensing. Therefore, by 
said proclamation, said bank was closed as of March 6,1933, 
within the meaning and intent of the aforesaid Arizona 
statute. 

“3. Since this action to enforce the stockholders’ lia¬ 
bility was not commenced within three (3) years after Sep¬ 
tember 26, 1932, nor within three (3) years after March 
6 , 1933, the same is barred by the statute of limita¬ 
tions. 

15 “4. I hereby direct the entry of the appropriate 

judgment for the defendant.” 

JENNINGS BAILEY 
Justice 

Notice of Appeal 
Filed June 1 1939 

“Notice is hereby given this 1st day of June, 1939, that 
John F. Moran, Receiver, The Prudential Bank, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 19th day of May, 1939, in favor of James A. Cobb 
against said John F. Moran, Receiver, The Prudential 
Bank.” 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
BRUCE A. LOW 
H. DONALD KISTLER 
Attorneys for John F. Moran, 
Receiver, The Prudential Bank 
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Mail copy to 
George D. Horning, Jr. 

Southern Building 
Washington, D. C. 

(Filed June 1, 1939) 

Points Belied on by the Appellant 

1. The Prudential Bank did not close, within the mean¬ 
ing of the Arizona Constitution and Statutes, on Septem¬ 
ber 26, 1932. 

2. The Prudential Bank did not close, within the mean¬ 
ing of the Arizona Constitution and Statutes, on March 
6,1933. 

3. The Prudential Bank did not close, within the mean¬ 
ing of the Arizona Constitution and Statutes, until March 
17, 1936, the date of the appointment of a receiver for 
said bank by the Comptroller of the Currency for the 

United States. 

16 The parties hereto, through their respective coun¬ 
sel, hereby agree that the foregoing statement of 
the case contains those facts which they consider to be es¬ 
sential to a decision of the question involved by the United 
States Court of Appeals for the District of Columbia. 

(s) J. BRUCE KREMER 
(s) HERBERT M. BINGHAM 
(s) BRUCE A. LOW 
(s) H. DONALD KISTLER 
Attorneys for Appellant 
921 Tower Building 
Washington, D. C. 

(s) GEORGE E. HORNING, JR. 
Attorney for Appellee 

The foregoing statement is hereby approved. 

(s) JENNINGS BAILEY 
Justice 
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17 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 16, both 
inclusive, to be a true and correct transcript of the record, 
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BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

A judgment of the District Court of the United 
States for the District of Columbia was entered here¬ 
in on May 19, 1939 (R. 13); notice of appeal was filed 
on June 1, 1939 (R. 13) and the appeal perfected on 
July 7, 1939 by the filing of the transcript of record 
herein (R. 15). 

The jurisdiction of the lower court was invoked by 
virtue of the provisions of the Act of March 3, 1901, 
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sec. 713, c. 854, 31 Stat. 1302; Act of June 30, 1902, c. 
1329, 32 Stat. 534; Act of June 25,1906, c. 3533,34 Stat. 
458; sec. 298, Tit. 5 D. C. Code, empowering the Comp¬ 
troller of the Currency, when in his opinion it is neces¬ 
sary, to take possession of a bank doing business in 
the District of Columbia, for the reasons and in the 
manner and to the same extent as are provided in the 
laws of the United States with respect to national 
banks namely, the Act of June 30, 1876, c. 156, sec. 1, 
19 Stat. 63; sec. 191, Tit. 12 U. S. C. 

Receivers of national banks are officers of the United 
States and as such are entitled to sue in federal Dis¬ 
trict Courts by virtue of the provisions of sec. 24 of the 
Judicial Code as amended by the act of August 21, 
1927, c. 726, sec. 1, 50 Stat. 738; sec. 41, subd. (1), Tit. 
28 U. S. C. The District Court of the United States 
for the District of Columbia has the same powers and 
jurisdiction as the other district courts of the United 
States (act of March 3, 1863, c. 91, 12 Stat. 762; act of 
March 3, 1901, sec. 84, c. 854, 31 Stat. 1202; sec. 91, 
Tit. 18 D. C. Code) and this court has jurisdiction to 
entertain appeals from the District Court of the United 
States for the District of Columbia by virtue of the 
provisions of the act of February 9, 1893, sec. 7, c. 74, 
27 Stat. 435; act of March 3, 1901, sec. 226, c. 854, 31 
Stat. 1225; act of March 3,1921, sec. 12, c. 125, 41 Stat. 
1312; sec. 26, Tit. 18 D. C. Code. 

Counsel for the litigants believed that the questions 
presented by this appeal could be determined without 
an examination of all the pleadings and evidence in the 
court below and therefore prepared a record on appeal 
in conformance with the provisions of Rule 76 of the 
Federal Rules of Civil Procedure, and, therefore, the 
pleadings do not appear in the transcript of record. 
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The jurisdictional fact, i. e., the appointment of the 
appellant as receiver of the Prudential Bank, is set 
forth in the agreed statement (R. 1). 

STATEMENT OF CASE. 

The Prudential Bank (hereinafter called Pruden¬ 
tial), an Arizona corporation, was organized on No¬ 
vember 4, 1920, (R. 1) and had its only banking 
house in Washington, D. C., where it engaged in a gen¬ 
eral banking business (R. 2). The Appellant is the 
Receiver of said bank, having been appointed Receiver 
thereof on March 17, 1936, the date of the determina¬ 
tion of the insolvency of said bank by the Comptroller 
of the Currency (R. 1). The Appellee is a stock¬ 
holder of said banking corporation and is being sued 
by Appellant for an unpaid stock assessment levied 
by the Comptroller of the Currency on April 30, 1936 
upon all stockholders of said bank (R. 2). 

In September, 1932, Prudential experienced finan¬ 
cial difficulties, and on September 26,1932 entered into 
a liquidation contract with Industrial Savings Bank 
(hereinafter called Industrial) (R. 3), whereby In¬ 
dustrial agreed to assume all of Prudential’s liabilities 
to depositors and other creditors, and in consideration 
thereof Prudential gave Industrial its corporate note 
in a sum equal to the liabilities as shown by Pruden¬ 
tial’s books ($270,731.23), and Prudential agreed to 
assign, as security thereof, all of its assets. The di¬ 
rectors of Prudential gave Industrial their personal 
bond in the sum of $50,000 as additional security. 
Industrial agreed to collect and liquidate the assets 
taken over and to reimburse itself, from the liquidation 
proceeds, for the liabilities assumed and to turn over 
the remaining assets, if any, to the liquidating agent of 
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Prudential for the benefit of the shareholders of that 
bank (R. 3). 

Paragraph 5 of said liquidating contract (R. 4) pro¬ 
vided : 

“It is understood and agreed that nothing in this 
contract shall be construed to eliminate or affect 
the liability of the shareholders of the Prudential 
Bank for its debts and obligations, including, spe¬ 
cifically, their liability for the payment of the 
aforesaid note of $270,731.23 hereunder given.” 

Thereafter, Prudential received no deposits, paid 
no depositors and did not engage in the general bank¬ 
ing business and its directors and stockholders held 
only one meeting, namely, in December, 1932 (R. 7). 

Industrial undertook the liquidation of Prudential’s 
assets jjursuant to the terms of the contract during its 
existence, and upon its failing to reopen after the 
banking holiday, the liquidation was continued by its 
Conservator and later by its Receiver (R. 8). 

The Appellant as Receiver of Prudential advertised 
for creditors of Prudential to present claims and claims 
were presented by depositors and by the Receiver of 
Industrial totaling more than $100,000 (R. 8). 

The only asset acquired by the Appellant as Re¬ 
ceiver of Industrial was the stockholder’s double lia¬ 
bility provided for by the Arizona Constitution and 
Statutes, all other assets having been transferred to 
Industrial pursuant to the liquidation contract (R. 
8). The Arizona Constitution provides for double lia¬ 
bility of stockholders in banking institutions (R. 2) 
and the Revised Statutes of Arizona (R. 3) provides 
that the action to enforce a liability shall be commenced 
within three years after the closing of the bank and 
may be commenced immediately upon the closing of the 
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bank if in the judgment of the Superintendent or Re¬ 
ceiver the assets of such bank are insufficient to meet 
its liabilities (R. 3). 

STATUTES INVOLVED. 

The only statutes involved herein are Article 14, Sec¬ 
tion 11 of the Constitution of the State of Arizona and 
Paragraph 227, Chapter 8 of the Revised Statutes of 
Arizona, 1928, which said statutes respectively read as 
follows: 

Art. XIV, Sec. 11, Arizona Constitution: 

“The shareholders or stockholders of every 
banking or insurance corporation or association 
shall be held individually responsible, equally and 
ratably, and not one for another, for all contracts, 
debts and engagements of such corporation or as¬ 
sociation to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the 
amount invested in such shares of stock.” 

R. S. Arizona 1928, Chap. VIII, 227: 

“227. Stockholders’ Liability. The Stock¬ 
holders of every bank shall be held individually re¬ 
sponsible, equally and ratably, and not one for 
another, for all contracts, debts and engagements, 
of such corporation or association, to the extent 
of the amount of their stock therein, at the par 
value thereof, in addition to the amount invested 
in such shares or stock. In case of the dissolution 
or liquidation of any bank, the constitutional and 
statutory liability of the stockholders must be en¬ 
forced for the benefit of the creditors of such bank 
by the Superintendent of banks or by any Receiver. 
The action to enforce such liability shall be com¬ 
menced within three (3) years after the closing 
of such bank, and may be commenced immediately 
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upon the closing of the bank if in the judgment of 
the Superintendent or Receiver the assets of such 
bank are insufficient to meet its liabilities.” 

STATEMENT OF POINTS. 

The only question presented is, “When did the bank 
close within the meaning of the Arizona Statute?” 

a. On September 26, 1932? 

b. On March 6, 1933? 

c. On March 17, 1936? 

The Appellant contends that: 

I. 

The Comptroller of the Currency has the power to 
declare a bank operating in the District of Columbia 
insolvent and to levy an assessment. 

n. 

The Prudential Bank did not close, within the mean¬ 
ing of the Arizona Constitution and Statutes, on Sep¬ 
tember 26, 1932. 

m. 

The Prudential Bank did not close, within the 
meaning of the Arizona Constitution and Statutes, on 
March 6,1933. 

IV. 

The Prudential Bank did not close, within the mean¬ 
ing of the Arizona Constitution and Statutes, until 
March 17, 1936, the date of the appointment of a re¬ 
ceiver for said bank by the Comptroller of the Cur¬ 
rency for the United States. 
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SUMMARY OF ARGUMENT. 

The Comptroller of the Currency Has Jurisdiction 
Over Foreign Banks in the District of Columbia and 
May Appoint a Receiver Therefor and May Levy As¬ 
sessments on the Stockholders Thereof Subject to the 
Laws of the State of Incorporation. 

The Arizona Statute Involved Herein Contemplates 
a Determination of Insolvency Either by the Appoint¬ 
ment of a Receiver or by the Superintendent of Banks. 

In the Absence of a Determination of Insolvency 
There Could be no Reason for Enforcing the Stock¬ 
holders’ Liability for the Benefit of Creditors. 

Until the Bank is Taken Over by the Superintendent 
of Banks or by a Receiver There is no Person to En¬ 
force the Stockholders’ Liability. 

The Statute of Limitations Could Not Run Until 
Either a Determination of Insolvency or the Existence 
of an Authorized Person to Enforce the Liability for 
the Benefit of Creditors. 

ARGUMENT. 

L 

The Comptroller of the Currency Has the Power to De¬ 
clare a Bank Operating in the District of Columbia 
Insolvent and to Levy an Assessment. 

This Court has had occasion to pass upon various 
questions arising by reason of the insolvency of Ari¬ 
zona banking corporations doing business in the Dis¬ 
trict of Columbia. 

In Washington Loan d Trust Co. v. Allman, 70 Fed. 
(2d) 282; 63 App. D. C. 116, this Court held that the 
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Comptroller of the Currency had the power to appoint 
a receiver in the case of a foreign banking corporation 
(an Arizona corporation) doing business in the Dis¬ 
trict of Columbia and that the receiver so appointed is 
empowered, within the Arizona laws, to sue stock¬ 
holders for their shareholders liability. 

In Harper v. Moran, 76 Fed. (2d) 980; 64 App. D. C. 
210, this Court had occasion to construe the stockhold¬ 
ers liability provision of the Arizona constitution (Art. 
XIV, Sec. 11) and held that the determination of the 
Comptroller of the Currency that an assessment is 
necessary is conclusive notwithstanding a contrary 
statute or ruling in the state of incorporation. 

In Morom v. Harrison, 91 Fed. (2d) 310; 67 App. 
D. C. 237, this Court passed upon the Arizona Consti¬ 
tutional (Art. XIV, Sec. 11) and statutory (Ariz. Rev. 
Code 1928, Sec. 227) provisions relating to stockhold¬ 
ers liability and held that the receiver’s cause of action 
is subject to the Arizona statute of limitations, and 
precluded recovery where the action was brought more 
than three years after the appointment of the receiver. 

In the instant case the action was brought within 
five months after the appointment of the receiver and 
the action is defended on the premise the bank closed 
on either September 26, 1932, the date of the liquida¬ 
tion contract entered into between Prudential and 
Industrial or on March 6, 1933, the date of the Presi¬ 
dent’s proclamation closing all banks for the banking 
holiday, and as the action was not brought until Au¬ 
gust 1, 1936, it is barred by the Arizona statute of lim¬ 
itations hereinabove set forth. 

The cases heretofore decided by this Court do not 
resolve the question presented by the instant appeal 
and as no contention has been made by the appellee as 
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to the right of the Comptroller to declare the bank 
insolvent or to levy the assessment, we assume no fur¬ 
ther authorities need be cited to establish the propo¬ 
sitions herein set foth. 


II. 

The Bank Did Not Close on September 26,1932, Within 

the Intent and Meaning of the Arizona Statute. 

On September 26, 1932, Prudential entered into a 
liquidation contract with Industrial. The terms of the 
contract are set forth in paragraph 8 of the Agreed 
Statement (R. 3-7). It was a voluntary liquidation 
and was purely contractual. By that we mean there 
was and is no statutory provision for the voluntary 
liquidation or dissolution of an Arizona banking cor¬ 
poration under circumstances or terms or provisions of 
the instant case. 

The contract must be viewed in its entirety and when 
so examined it is clearly a liquidation contract. In 
paragraph 2 (R. 3) it pledged its assets as collateral 
with adequate provisions in paragraph 4 for reim¬ 
bursement and the turning back of surplus to the stock¬ 
holders (R. 4) and in paragraph 5 the stockholders 
liability is specifically kept alive (R. 4). 

The effect of the contract was to substitute one cred¬ 
itor for many creditors and the relationship between 
the banks was that of debtor and creditor and pledgor 
and pledgee. Hightower v. American National Bank, 
263 U. S. 350 at 360; 68 L. Ed. 334 at 338. 

The Arizona statute couldn’t possibly become oper¬ 
ative until the bank was in “dissolution or liquidation” 
and therefore those terms must be interpreted in the 
light of the Arizona statutes providing for dissolution 
or liquidation. 
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An examination of the Arizona Code of 1928 reveals 
there is no provision for the voluntary liquidation or 
dissolution of a solvent banking corporation other than 
that prescribed for corporations in general, i. e. Sec. 
592, which reads as follows: 

“Any corporation having discharged its obliga¬ 
tions may be dissolved by a majority vote of the 
outstanding shares of stock. At least 30 days’ 
notice in writing of such proposed dissolution shall 
be given the stockholders of such corporation. The 
resolution of dissolution shall state that the cor¬ 
poration has no outstanding indebtedness, that the 
prescribed notice for the meeting was given, and 
that a majority of the outstanding shares of stock 
have voted in favor of dissolution, or consented in 
writing thereto. Upon the filing of a copy of such 
resolution, certified by the president and the sec¬ 
retary, in the office of the corporation commission 
the corporation shall cease to exist, except as to 
creditors.” 

There are provisions for the involuntary dissolution 
of Arizona banking corporations and liquidation (see 
Secs. 244 and 245 of the 1928 Arizona Code) but both of 
said sections apply to a liquidation by the Superinten¬ 
dent of banks for various reasons such as impaired 
capital, suspension of payments, etc. 

Sec. 593 of the 1928 Arizona Code provides for in¬ 
voluntary dissolution under various circumstances in¬ 
cluding non-user of the corporate franchises for 5 
consecutive years. 

From the foregoing it must be concluded the "words 
“dissolution or liquidation” must mean involuntary 
dissolution and involuntary liquidation, i. e., insol¬ 
vency. 
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This Court in Washington Loan <j£ Trust Co. v. All- 
man (70 Fed. (2d) 282 at 284; 63 App. D. C. 116 at 
118), recognized insolvency as the eventuality in the 
imposition of the double liability when it said: 

“The liability here imposed by the Constitution 
of Arizona, and included in the articles of incor¬ 
poration, created a contract on the part of the 
shareholders which followed them wherever they 
might go, and, in the event of the bank’s insol¬ 
vency, made them liable to respond at the instance 
of a receiver lawfully appointed at the place where 
the business was done, as completely and as fully 
as if the appointment had been made in Arizona. ’ ’ 
(Italics supplied) 

The statute undoubtedly intended insolvency to be 
the criterion, as the duty of enforcing the constitu¬ 
tional and statutory liability is imposed on one of two 
persons, the superintendent of banks or any receiver, 
either of whom presumably would have the requisite 
knowledge of the insolvency. Until there is a deter¬ 
mination of insolvency who could sue to enforce the 
statutory liability? 

In the instant case there was no determination of in¬ 
solvency or appointment of a Receiver until March 16, 
1936, and hence no one qualified to enforce the terms 
of the statute for the benefit of the creditors of the 
bank. 

If a bank were permitted to undertake voluntary liq¬ 
uidation while solvent, proceed with liquidation for a 
period of more than three years and become insolvent 
within three years after it had closed, the statute would 
be meaningless and of no protection to fhe bank’s cred¬ 
itors. 

Frequently banks undertake voluntary liquidation 
and after a periof of years are determined to be insol- 
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vent and a receiver is appointed to administer their 
affairs. The question has been litigated and the Courts 
have uniformly held that a bank in voluntary liquida¬ 
tion is subject to the power of the Comptroller of the 
Currency to appoint a receiver. 

O’Conner v. Watson, 81 Fed. (2d) 833. 

Washington National Bank v. Eckels, 57 Fed. 
870. 

Liberty National Bank v. McIntosh, 16 Fed. (2d) 
906. 

Stephens v. Hamilton, 81 Fed. (2d) 324 at 327. 

U. S. National Bank v. Pole, 2 Fed. Supp. 153, 
159. 

For example, in O’Conner v. Watson, 81 Fed. (2d) 
833, on October 20,1930, a-contract was entered into by 
the bank while it was solvent and on April 15, 1935, 
during the period of voluntary liquidation, the Comp¬ 
troller determined it to be insolvent, appointed a re¬ 
ceiver and levied an assessment on the shareholders. 
The Court upheld his determination and action. Note 
that a period of more than four and a half years 
elapsed between the date of cessation of business and 
the determination of insolvency. 

Until there is a determination of the inability of 
assets to meet liabilities there could be no reason for 
the enforcement of the liability for the benefit of cred¬ 
itors. 
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m. 

The Bank Did Not Close on March 6, 1933, Within the 
Intent and Meaning of the Arizona Statute. 

On March 6, 1933, the President issued a Proclama¬ 
tion declaring and directing a banking holiday (Proc¬ 
lamation No. 2039, 12 U. S. C. A., Sec. 95 note) which 
was designed to prevent hoarding of money and spec¬ 
ulation in foreign exchange. During the period of the 
proclamation all banking transactions were to be sus¬ 
pended. Prudential, obviously, did not come within 
the purview of the order as it was not engaged in any 
banking transactions covered by the terms of the Proc¬ 
lamation. It was, and had been since September 26, 
1932, in voluntary liquidation. 

Its assets were pledged as collateral with Industrial 
and Industrial proceeded with the liquidation from 
September 26, 1932, until the appointment of a con¬ 
servator. The liquidation was carried on by the con¬ 
servator during his regime, and has been continued 
to date by the receiver of Industrial from the time of 
his appointment (R. 8). 

The mere fact that all going banks were closed by 
the Proclamation does not mean all banks were insol¬ 
vent as of March 6,1933, for it is well known hundreds 
of banks were solvent and continued to do an unre¬ 
stricted banking business after the bank holiday. 

Prudential was in exactly the same situation as hun¬ 
dreds of national banks who were in voluntary liqui¬ 
dation during the same period. The Proclamation and 
the subsequent regulations and legislation had no effect 
on any bank in voluntary liquidation as it only applied 
to going banks. The O'Conner v. Watson case (81 Fed. 
(2d) 833) cited above is an example of a bank in volun- 




14 


tarv liquidation and presumably solvent until deter¬ 
mined to be insolvent some two years after the Proc¬ 
lamation and licensing regulations. 

IV. 

The Bank Did Not Close, Within the Intent and Mean¬ 
ing of the Arizona Statute, Until March 17, 1936, 
the Date of the Determination of Its Insolvency by 
the Comptroller of the Currency. 

We respectfully submit that the foregoing argument 
with reference to the liquidation contract entered into 
between Prudential and Industrial on September 16, 

1932, and the President’s Proclamation of March (>, 

1933, conclusively established that neither event closed 
Prudential in the sense that that term is used in the 
Arizona Statute. 

Until there was a determination of insolvency, 
either by the Superintendent of Banks of Arizona or 
by the Comptroller of the Currency, Prudential was 
not a closed bank. As has been pointed out above, only 
the Superintendent of Banks of Arizona or a receiver 
could enforce the liability of the stockholders for the 
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benefit of creditors. The Superintendent of Banks did 
not act and until March 17, 1936, no receiver was ap¬ 
pointed for said bank and, therefore, there had been 
no determination of insolvency or necessity for the 
enforcement of the double liability of the stockholders. 

It is evident that the statute of limitations could not 
be running at a time when there was no obligation in 
existence. Likewise it is evident that until either the 
Superintendent of Banks or a receiver made a deter¬ 
mination, no person was in existence who could have 
enforced the liability. 

The questions presented herein have not been 
passed upon by any Arizona or other Court so far as 
we have been able to ascertain. 

It is, therefore, respectfully submitted that the judg¬ 
ment of the Court below should be reversed. 

J. Bruce Kremek, 

Herbert M. Bingham, 
Bruce A. Low, 

H. Donald Kistler, 
Attorneys for Appellant. 
921 Tower Building, 
Washington, D. C. 
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Statement of the Case. 

In an effort to simplify the facts and to condense 
the transcript of record, counsel for appellant and 
appellee entered into an agreed statement of the case 
on appeal pursuant to Rule 76 of the Rules of Civil 
Procedure. This statement appears in the transcript 
of record, pages 1 to 9 inclusive. Mr. Justice Bailey, 
after a trial in the court below, made findings of 
fact and conclusions of law which appear in the trans¬ 
script of record, pages 9 to 13 inclusive. Accordingly, 
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the facts involved in the instant appeal are both found 
by the court and agreed to by the parties hereto. They 
are substantiallv as follows: 

The Prudential Bank was incorporated in the State 
of Arizona on November 4, 1920 to carry on and con¬ 
duct a general, commercial and savings bank business 
in the District of Columbia and elsewhere. During 
July, 1923, it established a banking house in the Dis¬ 
trict of Columbia at premises numbered 717 Florida 
Avenue, N. W., where it conducted a general banking 
business until September 26, 1932. Appellee, on said 
date and continuously thereafter, was the holder of 
sixty (60) shares of its capital stock of the par value 
of Twelve Hundred Dollars ($1200.00). (R. p. 9.) 

Prior to September 26, 1932, said bank experienced 
financial difficulties and, on said date, entered into a 
contract with the Industrial Savings Bank of Washing¬ 
ton, D. C., which is set forth verbatim in the transcript 
of record, pages 3 to 7 inclusive. This contract was 
prepared in the office of the Comptroller of the Cur¬ 
rency of the United States who was familiar with the 
financial difficulties of said bank and its inability to 
longer function as a going concern. This contract 
had the approval of said officer. Upon execution there¬ 
of said bank immediately closed its business and bank¬ 
ing house. Thereafter it did not continue to do a 
banking business and was, as found by the court, 
closed on September 26, 1932, within the meaning and 
intent of the Constitution and statutes of the State of 
Arizona. (R. p. 11.) After September 26, 1932, said 
bank possessed no banking house, conducted no bank- 
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ing business, received no deposits, paid no depositors, 
honored no withdrawals therefrom, made no loans 
and in no respect thereafter engaged in the usual 
functions of a going and operating bank, and only 
one directors’ and stockholders’ meeting was held by 
said bank, subsequent thereto, during the month of 
December, 1932. From September 26, 1932, said 
bank paid no franchise taxes to the State of Arizona. 
(R. pp. 11 and 7.) 

From and after September 26, 1932, said bank had 
no banking house for the conduct of a banking busi¬ 
ness and all of its books and records were transferred 
to the banking house of the Industrial Savings Bank, 
located at 11th & U Streets N. W., Washington, D. C. 
In June, 1933, the premises formerly occupied by The 
Prudential Bank as a banking house were sold. (R. p. 
8.) From and after September 26, 1932, Industrial 
Savings Bank and subsequently its Receiver exercised 
dominion and control over all of the assets of The 
Prudential Bank which had been delivered to In¬ 
dustrial Savings Bank on September 26,1932, brought 
suit in his own name thereupon, made sales thereof 
and otherwise treated said assets as his own, co-mingl- 
ing the same with the assets of Industrial Savings 
Bank, maintaining only a bookkeeping account entitled 
“Prudential Liquidation Account.” Thereafter an¬ 
other institution, known as Industrial Bank of Wash¬ 
ington, was formed, and in connection therewith de¬ 
positors in Industrial Savings Bank, including former 
Prudential Bank depositors, were indiscriminately 
paid from the assets a dividend of thirty-five (35) per 
cent. (R. p. 12.) 
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From said 26th day of September, 1932, until March 
6, 1933, Industrial Savings Bank continued as a going 
and operating bank. It was closed on said date pur¬ 
suant to the proclamation of the President of the 
United States and thereafter received no license to re¬ 
open and to conduct a banking business. Subsequent¬ 
ly, a conservator and thereafter a receiver were ap¬ 
pointed for said Industrial Savings Bank. (R. pp. 11 
and 8.) 

The court below found as a fact that the effect of 
the President’s proclamation was to close all banks 
within the District of Columbia as for a conservator- 
ship and thus to fix the rights of their depositors and 
other creditors at that time, subject to subsequent 
licensing. The Prudential Bank was further closed, 
within the intent and meaning of the Constitution 
and the Revised Statutes of the State of Arizona, as 
the result of the President’s proclamation on March 
6, 1933. Thereafter it received no license to reopen 
and to re-engage in a general banking business within 
the District of Columbia. (R. pp. 11 and 12.) 

It was not until March 17, 1936, more than three 
years after the aforesaid proclamation of the Presi¬ 
dent of the United States and approximately three and 
one-half years after the execution of the contract be¬ 
tween the two banks and the cessation of business by 
The Prudential Bank, that the Comptroller of the 
Currency appointed appellant as Receiver for this 
closed bank. (R. pp. 1 and 9.) On April 30, 1936, 
said Comptroller made an assessment upon the stock¬ 
holders of The Prudential Bank, including the defend- 
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ant, of one hundred per cent (100%) of the par value 
of the shares of capital stock of said bank. (R. p. 2.) 
Shortly after appellant’s appointment as Receiver of 
The Prudential Bank, a suit was filed in the court be¬ 
low by John J. Doyle, Receiver of the Industrial Sav¬ 
ings Bank, against the appellant, which cause of action 
is pending and undetermined, seeking to recover an 
alleged deficiency. Thereafter, on August 1, 1936, 
this action was commenced in the court below. (R. 
pp. 12 and 2.) Since appellant’s appointment, he has 
received no assets of The Prudential Bank, has never 
administered any assets thereof and was appointed 
as such Receiver after said bank was closed. (R. p. 
12 .) 

At the time of the incorporation of The Prudential 
Bank and continuously thereafter the Constitution of 
the State of Arizona imposed a statutory double lia¬ 
bility of stockholders of banking corporations. This 
statute appears in the transcript of record at pages 10 
and 2. 

The Arizona Constitution is silent as to a time limi¬ 
tation on the exercise of the right to demand and col¬ 
lect the constitutional stockholders’ liability, and the 
matter was left to general law and to such action as 
the Legislature of the State might take with reference 
thereto. In the revision of the Arizona laws in 1928, 
effective July 1, 1929, a statute of limitations was 
enacted, being incorporated in the Revised Statutes 
of Arizona, 1928, Chapter VIII, Paragraph 227, which 
is set forth verbatim in the transcript of record at 
pages 10 and 3. It appears therefrom that, after re- 
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enacting the substance of the constitutional provisions 
imposing statutory double liability of stockholders in 
banking corporations, the pertinent portion of the 
statute is as follows: 

“In case of the dissolution or liquidation of 
any bank, the constitutional and statutory lia¬ 
bility of the stockholders must be enforced for the 
benefit of the creditors of such bank by the Super¬ 
intendent of banks or by any Receiver. The ac¬ 
tion to enforce such liability shall be commenced 
within three (3) years after the closing of such 
bank, and may be commenced immediately upon 
the closing of the bank if in the judgment of the 
Superintendent or Receiver the assets of such 
bank are insufficient to meet its liabilities.” (R. 
pp. 3 and 10.) 

It is conceded that the Receiver’s cause of action 
is subject to the Arizona statute of limitations. Un¬ 
der the provisions of the Arizona statute, an action to 
enforce the stockholders’ statutory double liability 
must be brought within three (3) years after the clos¬ 
ing of the bank, and no action begun thereafter can be 
maintained in the courts in this District. (R. pp. 11 
and 3.) 

In the court below the appellee contended that The 
Prudential Bank closed, within the meaning of the 
Arizona statutes, on September 26, 1932, and, there¬ 
fore, the Receiver’s cause of action was barred by the 
statute of limitations, it not having been commenced 
within three (3) years from September 26, 1932. The 
trial court found this as a fact. (R. pp. 8 and 12.) 
In the court below the appellee further contended that 
if, within the meaning of said Arizona statutes, The 
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Prudential Bank had not closed on September 26,1932, 
then certainly it was closed within the meaning of said 
statutes on March 6,1933, the date of the proclamation 
of the President of the United States closing all banks 
subject to being licensed to be reopened, and that the 
Receiver’s cause of action was further barred by the 
statute of limitations, the same not having been com¬ 
menced within three (3) years from March 6, 1933. 
The trial court found this also as a fact. (R. pp. 8, 
9 and 12.) 

From the facts found the court below made its con¬ 
clusions of law. (R. pp. 12 and 13.) He held that the 
Receiver’s action was barred by the statute of limita¬ 
tions, the same not having been commenced within 
three (3) years after the closing of The Prudential 
Bank on September 26, 1932. (R. p. 12.) He further 
concluded that the effect of the President’s proclama¬ 
tion was to close all banks as for a conservatorship 
and thus to fix the rights of their depositors and other 
creditors at that time, subject to subsequent licensing, 
and, therefore, by said proclamation, The Prudential 
Bank was furthermore closed as of March 6, 1933, 
within the meaning and intent of the Arizona statute. 
Accordingly, since the Receiver’s action to enforce 
the stockholders’ liability was not commenced within 
three (3) years after March 6, 1933, it was barred 
by the statute of limitations. (R. p. 13.) 

i . 

The appropriate judgment for the defendant was, 
accordingly, entered, and from said judgment the Re¬ 
ceiver has duly appealed. (R. pp. 13 to 15 inclusive.) 
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Statement of Points. 

Appellee contends that, as found by the court below, 
the appellant’s cause of action is barred by the stat¬ 
ute of limitations set forth in the Revised Statutes of 
Arizona, 1928, Chapter VIII, Paragraph 227, because 
the action was not commenced within three (3) years 
after September 26, 1932, or within three (3) years 
after March 6,1933, for the following reasons: 

I. 

The Prudential Bank closed, within the meaning of 
the aforesaid statute of Arizona, on September 26, 
1932. 


IL 

The Prudential Bank closed, within the meaning of 
the aforesaid statute of Arizona, on March 6, 1933, 
pursuant to the proclamation of the President of the 
United States closing all banks. 

III. 

The Prudential Bank did not close, within the mean¬ 
ing of the aforesaid statute of Arizona, on March 17, 
1936, the date of the appointment of the appellant 
as Receiver, it having been closed long prior thereto. 
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Summary of Argument. 

The Prudential Bank closed on September 26 , 1932 , 
within the meaning and intent of Paragraph 227 , Chap¬ 
ter VIII of the revised statutes of Arizona. This 
statute is clear and needs no construction. If fixes 
definitely the period when the statute of limitations 
commences to run as of the date of the closing of the 
bank. The constitutional provision of Arizona, Ar¬ 
ticle XIV, Section 11, fixed no time for the beginning 
of the statute of limitations. It was held by the Su¬ 
preme Court of that state that a judicial determina¬ 
tion of insufficiency of assets to meet the bank’s ob¬ 
ligations was, accordingly, necessary avid that the 
statute of limitations began to run from that date. 
The Legislature of Arizona then corrected this situa¬ 
tion by its aforesaid statute of 1928 , clearly fixing the 
time for the beginning of the statute of limitations as 
the date of the closing of any bank affected thereby. 
Since the passage of said act no doubt any longer 
exists respecting the commencement date of the stat¬ 
ute of limitations. Accordingly, it commenced to run 
in the instant case on September 26 , 1932 , when The 
Prudential Bank closed. 

“Closed” and “closing” are used in the Arizona 
statute in their ordinary sense. They are clear and 
require no interpretation or construction. Every one 
knows their meanings. A bank closes, as found by the 
court below, when it ceases business as a going con¬ 
cern. The Prudential Bank, accordingly, so closed on 
September 26 , 1932 . 
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The rights of stockholders cannot be nullified by 
the failure of the comptroller to appoint a Receiver and 
to institute suit prior to three (3) years from the date 
of closing of a bank subject to the provisions of the 
Arizona statute. His negligence cannot prevent the 
running of the statute of limitations. 

The financial difficulties of The Prudential Banic 
were known to the comptroller. He was aware of its 
insolvency prior to September 26, 1932. His negli¬ 
gence in failing to appoint a receiver for said bank 
for approximately three and one-half years cannot de¬ 
feat the positive command of the Arizona statute. 

Appellant’s asserted construction of the Arizona 
statute is strained, illogical and unnatural. It is an 
attempt to avoid plain and unambiguous language. If 
the Arizona Legislature had intended that the stat¬ 
ute of limitations should not commence to run until 
a determination of insolvency, it could easily have so 
stated. The statute, however, plainly fixes the com¬ 
mencement of the statute of limitations at the closing 
of the bank and accords to the superintendent or re¬ 
ceiver the right to immediately commence the action 
to enforce the stockholders* liability upon the closing 
of the bank. 

If the Arizona Legislature had intended that the 
statute of limitations should commence to run when 
the Receiver was appointed, it could easily have so 
stated. Obviously, the legislature assumed that the 
banking authority would promptly appoint a Receiver 
when the insolvency of the bank became known to it. 
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Although the insolvency of The Prudential Bank was 
known to the comptroller prior to September 26, 1932, 
and although to his knowledge the bank ceased to func¬ 
tion thereafter as a going concern, lie did nothing to¬ 
wards the appointment of a Receiver for approximate¬ 
ly three and one-half years thereafter. He cannot, 
by such inaction, affect the stockholders’ vested rights 
to have the suit to enforce their statutory liability 
commenced within three years from the date of the 
closing of the bank. 

If appellant’s construction is correct, the statute of 
limitations can be avoided by mere delay in the ap¬ 
pointment of a Receiver and the pertinent statute 
would be rendered meaningless. Obviously, therefore . 
his construction is erroneous. 

The statutory double liability of stockholders being 
in derogation of the common law, it may not be en¬ 
larged by construction. 

Under the National Banking Act, no provision is 
made for the commencement of the Statute of Limita¬ 
tions to enforce the stockholders’ double liability. Ac¬ 
cordingly, a judicial determination of the insolvency 
by the Comptroller a/nd the appointment of a receiver 
have been held to start the running of the Statute of 
Limitations. Under the Arizona Law, however, such 
judicial determination of insolvency and the appoint¬ 
ment of a receiver are not necessary as the Arizona 
Statute, contrary to the United States Statute, plainly 
fixes the commencement of the Statute of Limitations 
as the date of the closing of the Bank subject thereto. 
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Sedtion 293\, Title 5, 1929 D. C. Code, is not appli¬ 
cable because the Prudential Bank was not an insol¬ 
vent Bank doing business in the District of Columbia 
and which possessed therein a banking house when 
the appellant Receiver was appointed. 

The facts, as found by the court and as agreed be¬ 
tween the parties to this appeal, conclusively show 
that the Prudential Bank closed on September 26, 
1932. 

Certainly, and in (my event, the Prudential Bank 
closed on March 6, 1933, the date of the President’s 
proclamation. All banks were closed as for a conserv¬ 
atorship on that date which fixed the rights of creditors 
and constituted the date of its insolvency. Every one 
knows that all banks closed on said date. Obviously, 
therefore, the bank closed within the meaning of the 
Arizona Statute. 

Appellant’s position in this appeal is diametrically 
opposed to the position taken by the Comptroller of 
the Currency of the United States , his superior, and 
on which this court acted in Hardee vs. Washington 
Loan and. Trust Company, 67 App. D. C. 241, 91 F 
(2nd) 314, as shown by the Comptroller’s brief as 
amicus curiae filed in said cause. 

The stockholders of the Prudential Bank were not 
parties to the contract of merger and the other docu¬ 
ments pertaining thereto, never waived or extended 
the Statute uf Limitations imposed by the Arizona 
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Statute , have continued to rely upon their vested right 
to have the action to enforce their statutory liability 
commenced within three (3) years from the closing of 
the Prudential Bank and never authorized the officers 
of said Bank to extend the period of the Statute of 
Limitations on their behalf. 

As a matter of fact and of law the Prudential Bank 
closed, within the meaning and intent of the Arizona 
Statute, on September 26, 1932, and in any event , on 
March 6,1933, and the Receiver's cause of action was 
accordingly barred by the Statute of Limitations when 
he filed his suit in the court below on August 1 , 1936. 
Accordingly, the Judgment of the Trial Court should 
be affirmed. 


ARGUMENT. 

L 

The Prudential Bank closed, within the meaning 
and intent of the applicable Arizona Statute, on Sep¬ 
tember 26, 1932. Accordingly, the appellant’s action 
was barred by the Statute of Limitations. 

It is conceded that the Receiver’s cause of action is 
subject to the Arizona statute of limitations. Accord¬ 
ingly, it becomes necessary to consider the provisions 
of the Arizona Constitution and the revision of the 
Arizona laws in 1928, effective July 1, 1929, by which 
a statute of limitations was enacted. This legislation 
was incorporated in the Revised Statutes of Arizona, 
1928, Chapter VIII, Paragraph 227, as follows: 
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“227. Stockholders* Liability. The stockhold¬ 
ers of every bank shall be held individually re¬ 
sponsible, equally and ratably, and not one for 
another, for all contracts, debts and engagements, 
of such corporation or association, to the extent 
of the amount of their stock therein, at the par 
value thereof, in addition to the amount invested 
in such shares or stock. In case of the dissolu¬ 
tion or liquidation of any bank, the constitutional 
and statutory liability of the stockholders must be 
enforced for the benefit of the creditors of such 
bank by the Superintendent of banks or by any 
Receiver. The action to enforce such liability 
shall be commenced within three (3) years after 
the closing of such bank, and may be commenced 
immediately upon the closing of the bank if in 
the judgment of the Superintendent or Receiver 
the assets of such bank are insufficient to meet 
its liabilities ’* 


At the time of the incorporation of The Prudential 
Bank and continuously thereafter the Constitution of 
the State of Arizona in Article XIV, Section 11, pro¬ 
vided as follows: 

“The shareholders or stockholders of every 
banking or insurance corporation or association 
shall be held individually responsible, equally and 
ratably, and not one for another, for all contracts, 
debts anti engagements of such corporation or 
association to the extent of the amount of their 
stock therein, at the par value thereof, in addition 
to the amount invested in such shares of stock. ” 


At the outset it is well to review the history of the 
pertinent constitutional and statutory provisions of 
the State of Arizona as set forth in the decisions of 
the Supreme Court of that State and judicially no¬ 
ticed in the decision of this Court in Moran rs. liar- 
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rison, 67 App. D. C. 237, 91 F. (2nd) 310. This history 
was fully set forth in Button vs. Stapley, 40 Arizona 
79, 9 P (2nd) 1010. Therein the Court pointed out 
that Section 11 of Article XIV of the Arizona Consti¬ 
tution created the stockholders’ double liability but 
it did no more. It did not prescribe the kind or char¬ 
acter of the remedy or procedure to be followed to 
enforce such liability nor did it prescribe when suit 
should be brought. These matters were left to be 
prescribed by the Arizona legislature. In 1922, said 
legislature, in Chapter XXXI, Section 23 of the Laws 
of 1922, adopted the language of the Constitution fix¬ 
ing the stockholders’ liability and provided that such 
liability should be enforced by the Superintendent of 
banks for the benefit of the bank’s creditors bv an 
action in the nature of a creditors’ suit or by any other 
available action, but said laws were further silent con¬ 
cerning when such action might be commenced, it 
contained the same defect as the constitutional provi¬ 
sion itself, namely, said laws did not prescribe when 
the right of action accrued nor when the statute of 
limitations should begin to run against an action to 
enforce the statutory double liability. While such 
Chapter was the law of Arizona, the Supreme Court 
of that State, in Coiuden vs. Williams, 32 Arizona 407, 
259 P (2nd) 670, held that, where the question was 
as to when the action against stockholders accrued, 
so as to set the statute of limitations running, it was 
upon a judicial determination of the fact of insolvency. 
This ruling was approved by the Supreme Court of 
that State in Dagy vs. Hammons, 34 Arizona 445, 272, 
P. 643, and hi Re Bank of Win-slow, 36 Arizona 507, 
287 P. 444. 
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In Button vs. Stapley, supra, the Court clarified its 
decisions in the C.oxvden, Dagg and Bank of Winslow 
cases to the effect that, while such determination was 
necessary, the method of obtaining it was more or less 
informal and in most cases could be arrived at from 
the reports of the Receiver showing the assets and 
liabilities of the bank; that constitutional liability of a 
stockholder was not primary but was secondary; that 
it was not intended that, under the Constitution, such 
determination must be had before suit could be had 
to enforce its liability, but that such determination 
must be necessary before judgment could be entered; 
that the facts in those cases arose prior to 1929, the 
effective date of the Revised Code of 1928, and that 
in that revision Section 23 of Chapter XXXI, Laws of 
1922, was amended by Section 227 of the Revised Stat¬ 
utes of Arizona, 1928, Chapter VIII, and pertinently 
remarked: 

“In this section the legislature for the first time 
prescribed when the action to enforce the stock¬ 
holders’ liability may be commenced. This change 
in the statute requiring actions to enforce such 
liability to be brought against the stockholders 
within three years after the closing of the bank, 
but permitting the Superintendent or Receiver, 
if in his judgment the assets of the bank are in¬ 
sufficient to meet its liabilities, to commence an 
action immediately, was no doubt made by the 
legislature for the purpose of fixing (1) a definite 
time for the beginning of the running of the stat¬ 
ute of limitations, and (2) to avoid the delay and 
expense incident to the obtaining of a formal 
judgment of insolvency before instituting pro¬ 
ceedings to enforce such liability.” 



17 


See also: 

Long vs. Shuts, 26 Arizona 432, 226 P. 529; 

Colman vs. Button, 42 Arizona 141, 22 P. 

(2nd) 1078. 

Accordingly, the Supreme Court of the State of 
incorporation has judicially construed the Arizona 
Constitution and statute in question and has judicial¬ 
ly declared that the very purpose of the statute in ques¬ 
tion was to fix a definite time for the beginning of the 
running of the statute of limitations. That time was 
fixed at the closing of the bank. Its further purpose 
was to fix the date of the running of the statute as of 
the date of tne closing of the bank in order to avoid 
the delay and expense incidental to the obtaining of a 
formal judgment of insolvency before instituting pro¬ 
ceedings to enforce such liability. 


This Court quoted with approval from said decision 
of the Supreme Court of Arizona in Morcm vs. Harri¬ 
son, 67 App. D. C. 237, 91 F. (2nd) 310, and stated: 

“The opinion then goes on to show that the 
Legislature in 1922 adopted the language of the 
Constitution fixing stockholders’ liability and 
providing how such liability should be enforced 
and that in 1928 the Legislature amended this 
law, again adopting the precise language of. the 
Constitution and providing a period of limitation 
of three years. There can be no proper objection 
urged to this. • * • 

“Under the wording of the Arizona statute an 
action of the kind at hand must be brought within 
three years after the closing of the bank. And 
hence we may affirm anothei proposition which 
the authorities establish: If by the law of the state 
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which has created a right of action, it is made 
a condition of the right that it shall expire after 
a certain period of limitation has elapsed, no ac¬ 
tion begun after the period has elapsed can he 
maintained in any jurisdiction. Here the only 
right which the laws of Arizona gave to creditors 
of this insolvent bank was a three year right; and 
when the three years passed, not the remedy alone, 
but the right itself was gone, whether the right is 
sought to be enforced in Arizona or elsewhere. 
This is the rule supported by reason, and, as the 
Supreme Court said in Fourth National Bank vs. 
Francklyn, supra, to hold otherwise would be to 
subject the stockholders out of the State to a 
greater burden than those within the State.” 

It must be held, therefore, that the statute of limi¬ 
tations commenced to run against the Receiver' s action 
upon the date of the closing of The Prudential Bank. 
The Supreme Court of Arizona and this Court have 
so asserted. Significantly, neither court undertook to 
further define the word, “closing”, as employed in 
said statute. The reason is obvious. This word is 
not a word of art. It requires no construction. It is 
a simple and well understood word employed by every 
one and, accordingly, the statute employing such 
word needs no construction. As defined in Webster’s 
New International Dictionary, it means to shut, and 
shut means to stop work or to become closed. Every 
one knows that a bank or other business closes when 
it ceases to do business as a going concern. To at¬ 
tempt to attribute to this simple word the meaning 
contended for by the appellant is to reduce his argu¬ 
ment to an absurdity. As found by the trial court 
and as conceded in the agreed statement of facts, The 


19 


Prudential Bank ceased to do business as a going con¬ 
cern on September 26, 1932. It shut its doors and 
thereafter engaged in none of the usual functions of 
a banking concern. Its insolvency is conceded to have 
been known by the Comptroller of the Currency. In 
fact, his office prepared the contracts which were in¬ 
troduced in evidence in the court below. It is idle to 
assert that said bank was solvent on September 26, 
1932. No reason would have existed for the merger 
with Industrial Savings Bank had The Prudential 
Bank been in a solvent condition. As effectively as 
was humanly possible, The Prudential Bank closed on 
September 26, 1932. Accordingly, the statute of limi¬ 
tations commenced to run against the stockholders’ 
liability on said date. The applicable statute applies 
to either a dissolution or liquidation of any bank sub¬ 
ject to its provisions. Had the Legislature intended 
any refinement of distinction between voluntary and 
involuntary liquidation, it could easily have said so 
and, undoubtedly, would have so declared. The ad¬ 
mitted facts bring the instant case squarely within 
the terms of the applicable statute. Accordingly, the 
statute of limitations commenced to run against the 
Receiver’s action on September 26,1932. The language 
is mandatory that the action to enforce the liability 
shall be commenced within three (3) years after the 
closing of such bank. It permits such action to be 
commenced immediately upon the closing of the bank 
if, in the judgment of the Superintendent or Receiver, 
the assets of such bank are insufficient to meet its lia¬ 
bilities. Admittedly, in the instant case, the assets 
of The Prudential Bank were insufficient to meet its 
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liabilities otherwise the merger would never have 
been sanctioned by the Comptroller of the Currency 
of the United States. Accordingly, authority then 
existed in the Comptroller of the Currency to have 
then appointed a Receiver for this bank who could 
immediately, in accordance with the usual practice in 
such cases, have levied an assessment and proceeded 
to collect the amount thereof from the stockholders of 
the bank. He chose, however, another course. He 
permitted this insolvent bank to cease its business as 
a going concern, to close its doors, to assign all of its 
assets and otherwise to retire from business. He per¬ 
mitted another bank to exercise dominion and control 
over its assets and even furthered the effective clos¬ 
ing of The Prudential Bank by preparing the contracts 
received in evidence. Subsequently, shortly after the 
proclamation of the President, he appointed a Con¬ 
servator and subsequently a Receiver for Industrial 
Savings Bank but took no steps to appoint a Receiver 
for the long insolvent The Prudential Bank for more 
than three (3) years thereafter at a time when said 
Receiver had, as the only asset, the alleged stockhold¬ 
ers’ liability. Obviously, the appointment of the ap¬ 
pellant as Receiver was an afterthought in order that 
some person might be sued by the Receiver of Indus¬ 
trial Savings Bank for an alleged deficiency in the 
administration of the assets of The Prudential Bank 
delivered pursuant to the provisions of the contracts 
received in evidence in the court below. This Court, 
we are confident, will not follow the strained and un¬ 
natural construction contended for by the appellant in 
order to justify the instant action. 
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The applicable Arizona statute fixing the commenc- * 
ing of the running of the statute of limitations as the 
date of the closing of the bank is so clear that it re¬ 
quires no constriction. It has uniformly been held 
that a bank “closes” when it ceases to engage in its 
usual banking business. It does not close when it en¬ 
gages in a banking business continuously and uninter¬ 
ruptedly. It does close where there is an interruption 
in the performance by it of its usual banking functions. 

Metropolitan National Bank vs. Claggett, 141 
U. S. 520, 35 L. Ed. 841; 

Clokey vs. International Rubber Co., 59 N. Y. 
S. 879, 28 Misc. 326; 

City National Bank vs. Phelps, 97 N. Y. 44, 
49 Amer. Kep. 513; 

Michigan Insurance Bank vs. Eldred, 143 U. 
S. 300, 36 L. Ed. 162; 

Poisson vs. Williams, 15 F. (2nd) 582; 

Melton vs. Pensacola Bank, 190 F. 135. 

This is furthermore the rule of reason and logic. 
The Legislature of Arizona could not have more clear¬ 
ly described the occasion for the beginning of the 
statute of limitations. On September 26, 1932, The 
Prudential Bank ceased to engage in its usual banking 
business and never thereafter re-engaged therein. Its 
usual banking business was effectively interrupted 
on said date and was never thereafter continued. Ob¬ 
viously, therefore, it closed within the meaning of the 
applicable statute. Had the Legislature intended any 
other act to have marked the time for the beginning 
of the running of the statute of limitations, it could 
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easily have and would have so stated. Had it intend¬ 
ed that the statute should not commence to run until 
the appointment of a Receiver, it would have been a 
simple matter to have so declared and, undoubtedly, 
would have so declared in either the 1922 or the 1928 
Acts of the Legislature. Furthermore, if it had de¬ 
sired that said statute should commence to run upon 
a formal declaration of insolvency by the Receiver, it 
could easily have so stated and, undoubtedly, would 
have so stated in either of the two legislative Acts 
hereinbefore mentioned. Furthermore, if the Legis¬ 
lature had intended some distinction between a volun¬ 
tary and an involuntary liquidation, as suggested by 
the appellant, it, undoubtedly, would have so stated 
in one of the revised Acts. The clear and unmistak¬ 
able language in the statute in question is eloquent 
evidence of the Legislature’s desire to fix the time of 
the running of the statute of limitations as of the date 
of the closing of the bank. Its simple and well under¬ 
stood language neither requires nor permits construc¬ 
tion. 

It is axiomatic that the statutory double liability of 
stockholders, being in derogation of the common law, 
may not be enlarged by construction. The appellant’s 
construction would render this statute meaningless. 
If his construction is correct, then it logically follows 
that the statute of limitations, so positively and clear¬ 
ly set forth in the applicable statute, could be avoided 
and even nullified by the mere delay in the appoint¬ 
ment of a Receiver. Surely, we cannot assume that 
the Arizona Legislature intended any such effect. The 
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stockholders’ rights under this statute to insist upon 
the commencement of an action to enforce their statu¬ 
tory liability within three (3) years from the closing 
of a bank could be effectively circumvented by mere 
delay or negligence on the part of the Comptroller in 
either appointing a Receiver or declaring and deter¬ 
mining the insolvency of a bank subject to the provi¬ 
sions of the statute. The stockholders’ rights under 
said statute, obviously, may not be thus thwarted. 
Certainly, the Arizona Legislature did not intend that 
the rights of stockholders could be so nullified by mere 
delay in the appointment of a Receiver for a bank 
subject to the provisions of the statute. Appellant’s 
position in this case, when logically pursued, leads to 
an absurdity. The positive command of the appli¬ 
cable statute may not be avoided by mere negligence 
and delay. 

Moreover, the record shows that the stockholders of 
The Prudential Bank were not parties to the contracts 
of merger. They did not at any time agree to an 
extension of time for the tolling of the statute of limi¬ 
tations nor did they waive said statute or agree to any 
variation thereof. The officers of said institution had 
no authority, as their agents, to extend the statute 
of limitations or to waive it. Accordingly, appellant’s 
observations in this regard are not supported by the 
record. 

Appellant is apparently confused when he attempts 
to apply the applicable decisions under the National 
Banking Act to the facts in the instant case under the 
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Arizona statute. The National Banking Act pre¬ 
scribes no event which constitutes the beginning of the 
statute of limitations against assertion of stockhold¬ 
ers’ liability by reason of ownership of shares in a 
national bank. The United States statute is practical¬ 
ly identical in wording with the constitutional provi¬ 
sion in Arizona which likewise prescribed no event 
constituting the commencement of the running of the 
statute of limitations. Accordingly, in the case of 
national banks, some act was considered necessary to 
start the statute of limitations, and the Receiver’s 
cause of action was, accordingly, held to have accrued 
upon a judicial determination of insolvency by the 
Comptroller at which time the Receiver’s cause of 
action accrued. However, the Legislature of Arizona 
realized the failure of the Constitution to prescribe an 
event or to fix a time for the running of the statute of 
limitations. It remedied this defect by the 1928 Stat¬ 
ute and, instead of a judicial determination of insol¬ 
vency by the Superintendent or by the Comptroller, 
it clearly and in unmistakable terms fixed the event 
as the closing of the bank. Accordingly, the decisions 
under the National Banking Act are totally inapplic¬ 
able to the facts of the instant case arising under the 
Arizona statute. 

Title 5, Section 298 of the D. C. Code, (1929), as 
applicable to an Arizona banking corporation engaged 
in business in the District of Columbia, has received 
judicial construction by this Court in Washington 
Loan and Trust Company vs. Allman , 63 App. D. C. 
116, 70 F. (2nd) 282. There this Court said: 
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“This provision in plain language gives author¬ 
ity to the Comptroller ‘to take possession’ of any 
bank having a banking house in the District of 
Columbia, whenever in his opinion it is necessary 
‘to the same extent’ as if it were a national bank.” 

Admittedly, on March 17, 1936, when the Comptrol¬ 
ler appointed the appellant as Receiver, The Pruden¬ 
tial Bank had no banking house in the District of 
Columbia and was not engaged in business therein. 
It was not, on said date, an insolvent bank engaged in 
business in the District of Columbia as required by 
the decision in this Court in Harper vs. Moran, 64 App. 
D. C. 210, 76 F. (2nd) 980. 

In Hamilton vs. Offutt, 64 App. D. C. 385, 78 F. (2nd) 
735, this court held that the Potomac Savings Bank of 
Georgetown, D. C., closed pursuant to the President’s 
proclamation of March 6, 1933, and asserted that 
Title 5, Section 298 of the D. C. Code of 1929, gave 
authority to the Comptroller to take possession of an 
insolvent State bank having a banking house in the 
District of Columbia and to enforce the stockholders’ 
liability to the same extent as if it were a national 
bank; that the statutory liability of a stockholder 
is in derogation of the common law and cannot 
be extended beyond the words used in the stat¬ 
ute, and that Section 298 of the D. C. Code, which 
authorizes the Comptroller to take possession of an 
insolvent State bank in the District of Columbia, re¬ 
fers to procedure rather than to substantive liability 
and gives to the Comptroller the same control and 
management of an insolvent State bank operating in 
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the District of Columbia as in the case of national 
banks. Admittedly, on March 17, 1936, The Pruden¬ 
tial Bank had no office or banking house within the 
District of Columbia and was not an insolvent State 
bank operating in said District. 

To the same effect is Hamilton vs. Burgling, 66 App. 
D. C. 83, 85 F. (2nd) 249. 

The Arizona Constitution and the Statute of 1928 re¬ 
ceived consideration by this court in Moran v. Harri¬ 
son, 67 App. D. C. 237, 91 F. (2nd) 310. This court 
there held that the Receiver’s cause of action was sub¬ 
ject to the Arizona statute of limitations; that the Ari¬ 
zona Constitution was silent as to a time limitation on 
the exercise of the right to demand and collect the con¬ 
stitutional stockholders’ liability; that the matter was 
left to general law and to such action as the Legisla¬ 
ture might take with reference thereto and that in the 
revision of the Arizona laws in 1928, effective July 1, 
1929, a statute of limitations was enacted in the fol¬ 
lowing words: “The action to enforce such liability 
shall be commenced within three (3) years after the 
closing of such bank.” 

The court further pointed out that prior thereto 
the general statutes of Arizona applied, and the Su¬ 
preme Court of Arizona had held that the time began 
to run when there was a judicial determination of the 
fact of insolvency. This court then reviewed its prior 
bank decisions in Washington Loan and Trust Com¬ 
pany vs. Allman, 63 App. D. C. 116, 70 F. (2nd) 282; 
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Harper vs. Moran, 64 App. D. C. 210, 76 F. (2nd) 980; 
Hamilton vs. Offutt, 64 App. D. C. 385, 78 F. (2nd) 
735, and Hamilton vs. Bergling, 66 App. D. C. 83, 85 
F. (2nd) 249, holding that the individual liability of 
stockholders did not exist in common law; that the 
statute which created it might fix and limit the liability 
which it has created or might attach conditions to the 
exercise of the right, and that, if one of these condi¬ 
tions is a limitation of time, it is binding outside of as 
well as within the State of incorporation. This deci¬ 
sion is conclusive against the contention of the ap¬ 
pellant for it held, in summary, that under the wording 
of the Arizona statute the Receiver’s action must be 
brought within three (3) years after the closing of the 
bank; that, if, by the law of the State which has created 
a right of action, it is made a condition of the right 
that it shall expire after a certain period of limitation 
has elapsed, no action begun after the period has 
elapsed can be maintained in any jurisdiction, and that 
the only right which the laws of Arizona gave to 
creditors of an insolvent Arizona bank was a three (3) 
year right and ‘ 1 when the three (3) years passed, 
not the remedy alone, but the right itself was gone, 
whether the right is sought to be enforced in Arizona 
or elsewhere. This is the rule supported by reason, 
and, as the Supreme Court said in Fourth National 
Bank vs. Francklyn, supra, to hold otherwise would be 
to subject the stockholders out of the State to a 
greater burden than those within the State.” 
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IL 

Certainly, and in any event, the Prudential Bank 
closed within the meaning of the applicable Arizona 
statute on March 6, 1933, pursuant to the proclama¬ 
tion of the President of the United States. 

If any doubt exists that The Prudential Bank closed 
on September 26, 1932, within the intent and meaning 
of the applicable Arizona statute, said doubt should 
be set at rest because said bank, along with all other 
banks in the nation, was closed pursuant to the Presi¬ 
dent’s proclamation on March 6, 1933. It never there¬ 
after reopened or re-engaged in business and was not 
thereafter licensed so to do. Every one recalls the 
effective closing of all banks on March 6, 1933. It 
cannot be gainsaid that every bank in the nation closed 
on that date and remained so closed thereafter until 
licensed to reopen. All banks were closed on said 
date as for a conservatorship and said date fixed the 
date of their insolvency and, accordingly, fixed the 
rights of their depositors and other creditors at that 
time, subject to subsequent licensing. The Prudential 
Bank was no exception. This court and the proclama¬ 
tion and messages of the President used the word, 
“closed.” Obviously, it was employed in the same 
sense in the applicable Arizona statute. 

The decision of this court in Hardee vs. Washing¬ 
ton Loan and Trust Company, 67 App. D. C. 241, 91 
F. (2nd) 314, is conclusive against the contention of 
the appellant. In the course of its opinion in that case 
this court said: 
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“The banks of the District of Columbia were 
closed on March 4, 1933, it being Inauguration 
Day and a holiday, and also on March 5, that be¬ 
ing Sunday. At one o’clock A. M. on Monday, 
March 6, 1933, the President of the United States 
declared a bank holiday embracing all banks in 
the Nation, including, of course, the Federal 
American Bank and Washington Loan. (12 U. 
S. C. A., Section 95 note.) 

“On March 9, 1933, the bank holiday was ex¬ 
tended by a further Proclamation of the Presi¬ 
dent (12 U. S. C. A., Section 95 note), and on that 
day Congress enacted the socalled Emergency 
Banking Relief Act (48 Stat. 1), ratifying the 
President’s Proclamation of March 6, as well as 
the regulations issued thereunder by the Secre¬ 
tary of the Treasury, and authorizing the Presi¬ 
dent to issue further proclamations. (12 U. S. C. 
A., Section 95-b.) 

“On March 10, 1933, the President issued an 
Executive Order No. 6073, 12 U. S. C. A., Section 
95 note, authorizing the Secretary of the Treasury 
to permit the resumption of banking business un¬ 
der regulations to be prescribed by him. # * * 

“On March 14, 1933, the banks in the District 
of Columbia which were found by the Secretary 
of the Treasury to be in safe condition were li¬ 
censed to resume normal banking operations.” 

The court then reviewed the proclamation of March 
6, 1933, providing that during the period of the bank 
holiday all banking transactions shall be suspended 
and prohibiting the transaction of any banking busi¬ 
ness whatsoever. It then recited the President’s mes¬ 
sage to both Houses of Congress on March 9, 1933, 
asserting that “our first task is to reopen all sound 
banks,” and stating the first objective to be the open¬ 
ing of banks for the resumption of business and asking 
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for authority to reorganize and to reopen such hanks 
as might be found to require reorganization to put 
them on a sound basis. After holding that the pay. 
ment in question was made at a time when, according 
to the proclamation, all banking transactions were sus¬ 
pended, except such functions as might be permitted 
or authorized bv the Secretary of the Treasury, and 
such banking institutions were not permitted to trans¬ 
act any banking business whatsoever, this court per¬ 
tinently said: 

“In our opinion the effect of the President’s 
Proclamation of March 6, 1933, was to close all 
of the banks, including the Federal American 
Bank, as for a conservatorship, and thus fix the 
rights of their depositors and other creditors at 
that time, subject to subsequent licensing. This 
was done for the purpose, in part, of preventing 
preferences as between the various creditors.” 

It is significant to note that in its opinion this court 
used the word, “close.” The same word is used in the 
applicable statute. Closing a bank as for a conserva¬ 
torship means, of course, a declaration of insolvency 
as otherwise a conservatorship would not be legally 
possible; hence, not only was The Prudential Bank 
closed on March 6, 1933, but its insolvency was de¬ 
clared by the President’s proclamation. It is im¬ 
possible to reach any other conclusion. Accordingly, 
the finding by the court below respecting the effect of 
the President’s proclamation was correct. If The 
Prudential Bank did not close on September 26, 1932, 
it certainly did so close on March 6, 1933, and the in 
stant suit being filed more than three (3) years after 
either date is properly subject to the plea of the stat¬ 
ute of limitations. 
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It is interesting to note that this appellant has taken 
a position in the instant appeal diametrically opposed 
to that taken by his superior, the Comptroller of the 
Currency, in Hardee vs. Washington Loan and Trust 
Company , supra. Of such great importance to the 
Comptroller were the issues involved in that case that 
he filed a brief in said cause as amicus curiae. In its 
decision of the cause this court adopted the views of 
the Comptroller as expressed in his brief. This appel¬ 
lant, in his brief herein, takes the contrary position. 
We wonder whether his views are sanctioned by the 
Comptroller. The attention of the court is respect¬ 
fully directed to the following assertions in the afore¬ 
said Comptroller’s brief. 

At page 2 thereof the Comptroller asserted: 

“The Comptroller of the Currency, since tak¬ 
ing charge of such banks after the holiday through 
the appointment of conservators and receivers, 
has consistently ruled that the rights of creditors 
became fixed or frozen on March 6, 1933,. in in¬ 
stances where the bank closed in obedience to 
the President’s Proclamation and did not there¬ 
after resume normal banking functions.” 

On page 7 thereof the Comptroller asserted: “The 
President had power to close the banks and did so.” 


On page 8 thereof he stated: 

“The closing of the Federal American by the 
President on March 6, 1933, fixed the rights of its 
creditors as well as the date of its insolvency. 
* * • The President’s Proclamations and the 
Emergency Bank Act closed the banks.” 
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At page 16 thereof he asserted: 

“That the President intended to close the banks 
is clearly evidenced by the statement appearing in 
the first paragraph of his message of March 9, 
1933, to the Congress. * • # 

“To say that the express terms of the Proc¬ 
lamation whereby no bank shall ‘transact any 
other banking business whatsoever’ did not close 
the banks is to decide not only that the Proclama¬ 
tion is meaningless but also that the President 
used the aptest words to suspend and close the 
banks, yet did not accomplish that purpose.” 


On page 17 thereof the Comptroller ridicules appel¬ 
lant’s argument in the instant case when he asserts: 

“To ask the question: ‘How could the banks 
be opened if they had not been closed?’ is to an¬ 
swer it.” 

Again, on page 25, the Comptroller asserts: 

“The closing of the Federal American by the 
President on March 6, 1933, fixed the rights of its 
creditors as well as the date of its insolvency.” 

At page 30, et seq., of said brief the Comptroller 
cited many authorities holding that a bank must be 
conclusively presumed to have been insolvent from 
the date it was closed and, accordingly, reasoned that 
the Federal American Bank was insolvent when it was 
closed pursuant to the President’s proclamation. The 
test of insolvency consists of the bank’s inability to 
conduct its business or to meet its obligations as they 
mature in the usual and ordinary course. Admitted¬ 
ly, this was the condition of The Prudential Bank both 
on September 26, 1932, and March 6, 1933. 
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Again, at page 32 of said brief the Comptroller as¬ 
serted that the decision of the trial court stood alone 
in holding that the President’s proclamation did not 
close the banks and did not then fix the rights of its 
creditors. This court reversed the trial court’s deci¬ 
sion in that case. 

Many additional quotations from said brief could be 
furnished but sufficient are set forth herein to show 
the position assumed before this court by the Comp¬ 
troller in the Hardee case, supra. In that case this 
court properly held that the proclamation of the 
President had the effect of closing all banks in the 
Country as for a conservatorship, meaning thereby 
that March 6, 1933, constituted the date of the insol¬ 
vency of the bank. 

Accordingly, for the foregoing reasons, none of ap¬ 
pellant’s contentions are tenable and the decision of 
the trial court should be affirmed. 

Respectfully submitted, 

JAMES A. COBB, 

GEORGE D. HORNING, JR., 
Attorneys for Appellee , 

206 Southern Building, 
Washington, D. C. 
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JOHN F. MORAN, RECEIVER, THE 
• PRUDENTIAL BANK, 
Appellant, 
v. 

JAMES A. COBB, 

Appellee. 


REPLY BRIEF ON BEHALF OF APPELLANT. 


Analysis and Criticism of the Statement of the Case 
Made in the Brief Filed by Appellee. 

By reason of certain inaccuracies in appellee’s state¬ 
ment of the case, and the argument based upon said 
inaccuracies, we are constrained to file a reply brief. 

It is significant to note that the appellee’s brief con¬ 
tains a statement of the case although paragraph 3 (b) 
of Rule 8 of the Rules of this Court provides for an 
omission of a statement of the case “beyond what may 
be deemed necessary in correcting any inaccuracy or 
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omission in the statement of the other side” and the 
appellee does not challenge any portion of appellant’s 
statement. 

The transcript of record in the instant appeal is in 
condensed form pursuant to the provisions of Rule 76 
of the Rules of Civil Procedure (R. 1-15) and is an 
agreed statement of the case showing how the ques¬ 
tions arose and were decided by the Court below. 

Appellee’s brief states, (lines 1-2, p. 2) “the facts in¬ 
volved in the instant appeal are both found by the court 
and agreed to by the parties”. We respectfully submit 
that the quoted statement is erroneous in that the ap¬ 
pellant has not agreed to the recitations in the “Agreed 
Statement on Appeal” as statements of fact. Appel¬ 
lant has merely agreed that “the statement of the case 
contains those facts which they considered to be es¬ 
sential to a decision of the question involved”. (R. 14.) 

We submit that the only facts to which both parties 
agree are contained in paragraphs one (1) to fourteen 
(14) of the transcript (R. 1-9) under the caption 
“Statement of the Case”. 

Appellee Confined to Record. 

We believe it is an uncontroverted principle that 
parties to an appeal are bound by the record and can¬ 
not indulge in surmise, conjecture or recollection of 
matters and things not appearing in the record. 

The second and third sentences of the second para¬ 
graph of page two (lines 19-24) of appellee’s brief read 
as follows: 
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“This contract was prepared in the office of the 
Comptroller of the Currency of the United States 
who was familiar with the financial difficulties of 
said bank and its inability to longer function as a 
going concern. This contract had the approval of 
said officer.” 

No record citation is given (and none can be given) 
in support of the assertions. They are not to be found 
in the record and to the best of our knowledge there is 
nothing in the record which would warrant the state¬ 
ments quoted. 

The Comptroller of the Currency was not a party to 
the contract and there is no recital in the document 
which would even infer it had been prepared by his 
office or that it had his approval. (R. 3-7.) The 
Agreed Statement on Appeal is silent and even the 
findings of fact and conclusions of law signed by the 
trial judge contain no language which would warrant 
a recitation of the alleged facts. (R. 9-13.) 

In the first sentence quoted above there is an in¬ 
ference of insolvency and on pages 10 and 11 of the 
appellee’s brief (p. 10, line 8; p. 11, line 1) there are 
statements which directly charge the Comptroller with 
knowledge of an alleged insolvency of the Prudential 
Bank on September 26, 1932. Again we submit there 
is no record fact to support the alleged facts; no cita¬ 
tion of the record is given and said alleged facts have 
no place in either the statement of the case or the 
argument. 

It is a fact that the bank was experiencing financial 
difficulties (R. 3) and likewise it is a fact that the 
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record establishes the bank was not insolvent (R. 7) 
in that its assets were $376,161.15 and its liabilities 
were $270,731.23, an excess of assets in the sum of 
$105,430.92. 

On page 5 of appellee’s brief (line 10), the appellee 
cites record page 12 for the proposition that since the 
appellant’s appointment the appellant received no 
assets of the Prudential Bank. Said statement was 
taken from the findings of fact of the lower Court and 
is in conflict with the agreed statement of facts which 
specifically set forth (R. 8) “The only asset acquired 
by the plaintiff upon his appointment as receiver of 
Industrial 1 was the stockholders’ double liability pro¬ 
vided for by the Arizona constitution and statutes, 
* # *>> 


In the same sentence on page 5 (line 10) the appellee 
states that the receiver -was appointed after the Pru¬ 
dential Bank was closed. We respectfully submit that 
such a statement might properly be made in argument 
but certainly is not proper in the statement of the case. 
The date of the closing of the bank is the subject of 
the instant appeal. 

Criticism of Summary of Argument. 

In the second paragraph on page 10 and the first 
paragraph on page 11 of appellee’s brief, the appellee 
reiterates a statement as to the insolvency of the Pru¬ 
dential Bank being known to the Comptroller, prior to 
September 26, 1932. As has been set forth herein, 
there is no record fact to support the statement and no 
citation can be given by the appellee for the statement. 


i This is a typographical error as the word should be Prudential. 
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The appellee’s brief suggests that the Comptroller 
should have appointed a Receiver for the Prudential 
Bank on September 26,1932. It was impossible for the 
Comptroller, or any other authority, to determine on 
that date whether the bank’s assets were sufficient to 
meet its liabilities. The wide discretion of the Comp¬ 
troller and his duty in such cases is described in an 
excellent opinion by Judge Parker in Liberty National 
Bank v . McIntosh, (CCA 4, 1927) 16 Fed. (2d) 906. 
Even though the Comptroller was satisfied of the 
bank’s insolvency which, as appears in the record (R. 
7), was not true in the instant case, he would have 
discretion to refrain from appointing a Receiver if 
there was a reasonable hope that the bank could be 
saved. To quote from the opinion in Easton v. Iowa, 
(1903) 188 U. S. 220 at page 232: 

‘‘Whether a bank is or is not actually insolvent 
may be, often, a question hard to answer. There 
may be good reason to believe that, though tem¬ 
porarily embarrassed, the bank’s affairs may take 
a fortunate turn. Some of the assets that cannot 
at once be converted into money may be of a 
character to justify the expectation that, if actual 
and open insolvency be avoided, they may be ulti¬ 
mately collectible, and thus the ruin of the bank 
and its creditors be prevented. McDonald v. 
Chemical Nat. Bank , 174 U. S. 610. But, under the 
state statute, no such conservative action can be 
followed by the officers of the bank except at the 
risk of the penalties of fine and imprisonment. In 
such a case the provisions of the Federal statute 
would permit the Comptroller to withhold closing 
the bank, and to give an opportunity to escape final 
insolvency. It would seem that such an exercise 
of discretion on the part of the Comptroller would, 
in many cases, be better for all concerned than 
the unyielding course of action prescribed by the 
state law.” 
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Any bank in the District of Columbia, or any Na¬ 
tional bank throughout the United States that was ex¬ 
periencing “financial difficulties” on September 26, 
1932, had the right to seek advice or suggestions from 
the Comptroller or any National Bank Examiner. If 
the bank’s directors in control of the bank’s affairs, to 
the exclusion of the Comptroller of the Currency, and 
the Bank Examiners in the absence of a finding of 
insolvency, were of the opinion that a take-over agree¬ 
ment with another bank was indicated, the Comptroller 
or the National Bank Examiner would assist the Board 
of Directors, by way of advice or suggestion only, in 
formulating such a document. The contract (R. 3) 
was between the banks, the Comptroller was not a 
party thereto and the record is silent as to -whether or 
not the files of his office evidence that he drew or ap¬ 
proved the contract. These facts clearly establish the 
error of the statements at page 2, and on other pages 
of the appellee’s brief, that the contract was prepared 
in the Comptroller’s office and had the Comptroller’s 
approval. 


Criticism of Argument. 

I 

We believe we have pointed out with sufficient clari¬ 
ty the erroneous statements and conclusions which the 
appellee has set forth in the statement of the case and 
summary of the argument. The erroneous statements 
have been used as a basis for the appellee’s arguments 
insofar as the alleged insolvency of the bank on Sep¬ 
tember 26, 1932 is concerned. 


I 


On pages 19 and 20 of the appellee’s brief the errone¬ 
ous statements with reference to insolvency are woven 
into an argument to the effect that its insolvency is 
conceded to have been known by the Comptroller of 
the Currency and that admittedly the assets were 
insufficient to meet the liabilities. We do not believe 
we are called upon to answer an argument based upon 
an erroneous premise. The record clearly establishes 
the solvency of the Bank as there was an excess of 
assets over liabilities in the sum of more than $105,- 
000.00. (R. 7.) 

II. 

In the summary of argument and on page 31 of ap¬ 
pellee’s brief it is stated that “it is interesting to note 
that this appellant has taken a position in the instant 
appeal diametrically opposed to that taken by his su¬ 
perior, the Comptroller of the Currency, in Hardee vs. 
Washington Loan and Trust Company , 67 App. D. C. 
241, 91 Fed. (2d) 314.” There is no conflict in the posi¬ 
tions taken by the Receiver or the Comptroller in the 
two cases. The appellee’s difficulty lies in the failure 
to distinguish between banks that were operating and 
making payments at the time of the bank holiday in 
March 1933 and those, such as the Prudential Bank, 
that had suspended payments months or years before 
the holiday. 

The purposes of the President’s proclamation of 
March 6, 1933, declaring a bank holiday and the proc¬ 
lamation of March 9, 1933, continuing the bank holi¬ 
day are stated in the proclamations. 1 The first proc¬ 
lamation recites “Whereas, there have been heavy and 
unwarranted withdrawals of gold and currency from 
our banking institutions for the purpose of hoarding; 


1 The Proclamations are set forth in the Appendix, page 10. 
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* * * it is in the best interests of all bank de¬ 
positors that a period of respite be provided with a 
view to preventing further hoarding of coin * * 
Obviously there had been no unwarranted withdrawals 
of gold or currency from the Prudential Bank and the 
bank holiday declared by the President could have no 
effect on a bank that suspended payments on Septem¬ 
ber 26,1932. The President’s proclamations could and 
did affect the Federal American National Bank & 
Trust Company of Washington, D. C., the plaintiff 
bank in the case of Hardee vs. Washington Loan & 
Trust Company which was operating and making pay¬ 
ments just prior to the holiday and all that was said 
in the Comptroller’s brief filed in that case has no ap¬ 
plication to the Prudential Bank. A cursory examina¬ 
tion of the President’s proclamations declaring the 
bank holiday and the regulations issued thereunder, 
establishes the absurdity of the appellee’s contention 
of conflict in the position of the two Receivers. 

At page 31 of his brief appellee wonders whether 
the appellant Receiver’s views in the instant case are 
sanctioned by the Comptroller. As a matter of law 
the appellant Receiver is the mere agent of the Comp¬ 
troller and he is acting in this case at the Comptrol¬ 
ler’s direction. 12 U. S. C. A. 192. 

Discussion of Appellee’s Argument. 

As appellee’s argument is predicated upon alleged 
facts which are either erroneous or not in the record, 
as we have pointed out hereinabove, necessarily our 
discussion of the argument must be, to some extent, 
repetitious. 

The argument is based upon the alleged facts that 
Prudential was insolvent on September 26, 1932; that 
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its insolvency was known to the Comptroller of the 
Currency; that its assets were insufficient to meet its 
liabilities; and that the Comptroller of the Currency 
contributed to and furthered the liquidating agree¬ 
ment entered into between Prudential and Industrial. 

We respectfully submit the alleged facts do not ap¬ 
pear in the record and that the record does not war¬ 
rant the conclusions drawn from the alleged facts. 

Appellant’s brief (p. 12) has cited numerous cases 
involving banks in voluntary liquidation for a period 
of years before a determination of insolvency. Liqui¬ 
dating agreements are not uncommon as they have 
often been utilized by banks in the interests of credi¬ 
tors and shareholders during times of stress. The 
assets of many of these banks ultimately paid creditor 
claims, with an overplus to stockholders. In many 
instances, after a number of years, as in the instant 
case, it is found that the assets are insufficient to meet 
the liabilities and, as in the instant case, a receiver is 
appointed and an assessment levied. 

The appellee’s argument is woven about alleged 
facts and unwarranted assumptions derived from the 
alleged statement of the case appearing in appellee’s 
brief. We respectfully submit that as the Court reads 
the transcript of record herein, consisting of only four¬ 
teen pages, it will get a true picture of the factual 
background of the instant appeal. 

Respectfully submitted, 

J. Bruce Kremer, 
Herbert M. Bingham, 
Bruce A. Low, 

H. Donald Kistler, 
Attorneys for Appellant. 
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APPENDIX. 

PROCLAMATION (No. 2039) 

WHEREAS there have been heavy and unwarranted 
withdrawals of gold and currency from our banking 
institutions for the purpose of hoarding; and 

WHEREAS continuous and increasingly extensive 
speculative activity abroad in foreign exchange has re¬ 
sulted in severe drains on the Nation’s stocks of gold; 
and 

WHEREAS these conditions have created a national 
emergency; and 

WHEREAS it is in the best interests of all bank 
depositors that a period of respite be provided with a 
view to preventing further hoarding of coin, bullion 
or currency or speculation in foreign exchange and 
permitting the application of appropriate measures 
to protect the interests of our people; and 

WHEREAS it is provided in Section 5 (b) of the Act 
of October 6, 1917, (40 Stat. L. 411) as amended, 
‘‘That the President may investigate, regulate, or pro¬ 
hibit, under such rules and regulations as he may pre¬ 
scribe, by means of licenses or otherwise, any transac¬ 
tions in foreign exchange and the export, hoarding, 
melting, or earmarkings of gold or silver coin or bul¬ 
lion or currency * * * ’ ’ and 

WHEREAS it is provided in Section 16 of the said 
Act “that whoever shall willfully violate any of the 
provisions of this Act or of any license, rule, or regu¬ 
lation issued thereunder, and whoever shall' willfully 
violate, neglect, or reftrse'^o 'coihply with any order of 
the President issued in compliance with the provisions 
of this Act, shall, upon conviction, be fined not more 
than $10,000, or, if a natural person, imprisoned for 
not more than ten years, or both: * * 

NOW, THEREFORE, I, Franklin D. Roosevelt, 
President of the United States of America, in view of 
such national emergency and by virtue of the authority 
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vested in me by said Act and in order to prevent the 
export, hoarding, or earmarking of gold or silver coin 
or bullion or currency, do hereby proclaim, order, di¬ 
rect and declare that from Monday, the sixth day of 
March, to Thursday, the ninth day of March, Nineteen 
Hundred and Thirty-three, both dates inclusive, there 
shall be maintained and observed by all banking in¬ 
stitutions and all branches thereof located in the United 
States of America, including the territories and insular 
possessions, a bank holiday, and that during said pe¬ 
riod all banking transactions shall be suspended. Dur¬ 
ing such holiday, excepting as hereinafter provided, 
no such banking institution or branch shall pay out, 
export, earmark, or permit the withdrawal or transfer 
in any manner or by any device whatsoever, of any 
gold or silver coin or bullion or currency or take any 
other action which might facilitate the hoarding there¬ 
of; nor shall any such banking institution or branch 
pay out deposits, make loans or discounts, deal in 
foreign exchange, transfer credits from the United 
States to any place abroad, or transact any other bank¬ 
ing business whatsoever. 

During such holiday, the Secretary of the Treasury, 
with the approval of the President and under such 
regulations as he may prescribe, is authorized and em¬ 
powered (a) to permit any or all of such banking insti¬ 
tutions to perform any or all of the usual banking func¬ 
tions, (b) to direct, require or permit the issuance of 
clearing house certificates or other evidences of claims 
against assets of banking institutions, and (c) to au¬ 
thorize and direct the creation in such banking insti¬ 
tutions of special trust accounts for the receipt of new 
deposits which shall be subject to withdrawal on de¬ 
mand without any restriction or limitation and shall be 
kept separately in cash or on deposit in Federal Re¬ 
serve Banks or invested in obligations of the United 
States. 

As used in this order the term 11 banking institu¬ 
tions” shall include all Federal Reserve banks, nation¬ 
al banking associations, banks, trust companies, sav¬ 
ings banks, building and loan associations, credit 
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unions, or other corporations, partnerships, associa¬ 
tions or persons, engaged in the business of receiving 
deposits, making loans, discounting business paper, or 
transacting any other form of banking business. (Pro¬ 
claimed Mar. 6.1933.) 

PROCLAMATION (No. 2040) 

Continuing in Force the Bank Holiday Proclamation 

of March 6,1933 

WHEREAS, on March 6, 1933, I, FRANKLIN D. 
ROOSEVELT, President of the United States of 
America, by Proclamation declared the existence of a 
national emergency and proclaimed a bank holiday 
extending from Monday the 6th day of March to Thurs¬ 
day the 9th day of March, 1933, both dates inclusive, in 
order to prevent the export, hoarding or earmarking 
of gold or silver coin, or bullion or currency, or specula¬ 
tion in foreign exchange; and 

WHEREAS, under the Act of March 9, 1933, all 
Proclamations heretofore or hereafter issued by the 
President pursuant to the authority conferred by sec¬ 
tion 5(b) of the Act of October 6, 1917, as amended, 

are approved and confirmed; and 

+ • 

WHEREAS, said national emergency still continues, 
and it is necessary to take further measures extending 
beyond March 9,1933, in order to accomplish such pur¬ 
poses : 

NOW, THEREFORE, I, FRANKLIN D. ROOSE¬ 
VELT, President of the United States of America, in 
view of such continuing national emergency and by 
virtue of the authority vested in me by Section 5(b) 
of the Act of October 6, 1917 (40 Stat. L., 411) as 
amended by the Act of March 9, 1933, do hereby pro¬ 
claim, order, direct and declare that all the terms and 
provisions of said Proclamation of March 6,1933, and 
the regulations and orders issued thereunder are here¬ 
by continued in full force and effect until further proc¬ 
lamation bv the President. (Proclaimed Mar. 9, 
1933) 

(The foregoing Proclamations appear in 12 U. S. C. 
A. page 353, as footnotes to sec. 95). 




















